a 
SEMI-CENTENNIAL MEETING WILL BE HELD AT SEATTLE JULY 25, 26, 27 


co (a ss ENovecn a rT a SS ee Ss ee 
' 


SE ROIS OETA 


~~ s a ee SSS SSS 


AMERICAN BAR ASSOCIATION 


J JOVRNAL | 


ee a 


MAY, 1928 


o 


<v, 


oe 


eer 
ae ML 


weiesill 


~~ f 


~ $ 


ee woe aw, 2. 
=P & 
Zane. 


oe. 








nt 


\i 
Y 7 Ie 
7! 





Ee 
> 
Ws 


American Law Institute Adopts 
First Official Draft 


Selected Sections of Official Re- 
statement of Contracts 


Edward John Phelps: Third 


President of Association 
By ROBERT E. HEALY 


Signing of Magna Carta Pageant 
at Semi-Centennial Meeting 


Review of Recent Supreme 


Court Decisions 
By EDGAR BRONSON TOLMAN 
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Presumptions as First Aid to 
the District Attorney 


By JOSEPH P. CHAMBERLAIN 


Thanking the Jury—and the 


Reverse 
By WILLIAM RENWICK RIDDELL 
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Many a Man Wonders— 


how much life insurance he should have, and which policy 
he should buy. That is when The Travelers representative 
can be of service. 

Because in Travelers Guaranteed Low-Cost Life insurance 
you can provide yourself with fifteen to twenty per cent more 
initial protection for the same amount of money. 

A representative from any Travelers Branch Office will be 
glad to explain what guaranteed low-cost life insurance is and 
what it does. 


THE TRAVELERS 


THE TRAVELERS INSURANCE COMPANY 
THE TRAVELERS INDEMNITY COMPANY 
THE TRAVELERS FIRE INSURANCE COMPANY 


HARTFORD, CONNECTICUT 
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For Both Kinds of Lawyers 


The fact that The Corporation Trust Company’s services in incor- 
poration and statutory representation are used to the exclusion of all sim- 
ilar services by such a large proportion of the country’s ablest and most 
experienced corporation lawyers does not mean that those services are any 
the less useful or available to the lawyer with less frequent need for them. 
On the contrary, many of the companies in the organization of which we 


serve the attorneys are the 


first, or nearly the first, com- Ui: €OREORATION TRUST COMPANYT 


panies organized by those 150 Becaduue, Bow Wouks 
attorneys. In such cases the Affiliated with 
precedents and _ pointers The Corporation Trust Company Spstem 


which The Corporation 15 Exchange Place, Jersey City 
Trust Company brings to Chicago, 112 W. Adams Street * philadelphia, Land Title 
Pittsburgh. Oliver Bldg. Boston, Auantic Net‘. Bk. 


their assistance enables such Washington, 815 15th Street N. W. 
Los Angeles, Security Bldg. St. ake ‘ed. “Com, Troe Bit 


lawyers to serve their clients Gleveland, Union Trust Bldg Detroit, Bime Sav. Bazi 
; nsas City, R. &. inneapolis, Security 
» 5 Ss. Ca: N. 
with all the finesse of the San Franciace, Mile Bide Canden, NJ. $88 Market St. 
long experienced corpora- Portland, Me., me “t. John St. —_ Agency, Ellicott Sq Bldg. 
tion lawyer. The Corporation Trust Companp of America 
: 7 West Tenth Street Wilmington, Delaware 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 


The Complete Set of 271 Volumes of Original Official Edition (Reprint) Now Available 
In Compact Form Requiring Only Two Book Case Units 


















Annotated 


The most val- 
‘ . . uable and ex- 
; ; ‘3 , haustive Anno- 
=. . - . Ei ; — tations to 
pewesersessss 93 United States 
Supreme Court 
Reports are 
febfasnrererads Bee 
i the Briefs of 
Counsel in this 

Official Edition 
Reprint. 


Think 
of it! 


271 Volumes 
Contained in 





















































Nothing like it 







rg rm of 28 Compact \n 
Books. ro 

poe 99c Per Vol- - 
Worth ume, or 5 
the Price $268.29 for 271 : 
Volumes mu 

as Rent s a 





A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


(; A U T I O N } This is the only reprint of the Official Edition. Do not 
¢ Confuse it with any Cheap Edition of Unofficial Reports. 
DELIVERIES NOW BEING MADE 


Mail This Coupon Today 


The Banks Law Publishing Co. 
20 ope St., owe i, MR a ee re a CD eee eee e 

















a complete set of Cane States Supreme tion until otherwise advised. 

Court “Oficial Reprint, of volumes 1 to 271 All books delivered under this contract remain the property of 
Official — 28 con at 99c per official volume, (271x99c= compeny or your assigns, until same are ue for. In case of my 
$268.29). I agree to By for said books as follows: $5.00 with order y d im 60 days after mat , all 
and * 00 a month until entire amount has been paid. a said installments remaining unpaid Shall at your option, immediately 

Also enter my subscription for advance parts and bound volumes of become due and payable. 
the Reports of the United States Supreme Court, to be delivered to me as This order is subject to your approval. 
for which I agree to pay $6.00 per year. Continue my subscrip- 
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and By-Laws Proposed 


| 
- . 
NAREFUL ¢ ation of a proposed new draft 
. f the Constitution and By-Laws of the Associa- 
n occupied 1 t of the time of the Executive Com- 
ttee at its 1 ¢ Washington, D. C., on April 
+ and 25 portant changes are embodied in the 
xt, which will be published in advance of the meeting 


in accordance 


ne considet ot the membershniy 


ges suggested is that the 


require- 


part of the 


it of three ears t practice n the 
bolished, thus giving the 
LVULISI ul. ii — S 


ciation the pportunity f bringing the 


young 





er imme é thin the range of its influence. 
ther proposal is that the annual dues be increased 
$6.00 $8,00, which will hardly strike anyone 
1dica the gene ral increase of the cost 
ing busine rywhere since the war. Still an- 
s that n, amendment or repeal of By- 
be by a wo-thirds of the members pres- 
it any sessi ided not less than two hundred 
and, inst f by a vote of three-fourths, as 
esent existing Constitution it is just 
rd to amend the By-Laws as the Constitution 
and the suggested change of course makes a rea- 
ble distinct etween the tw The new draft 
strengthens the financial machinery of the Asso- 
n by prov hat the fiscal year for all Com- 
tees and sections sha ve the same as that of the 
ation I v article intended to facili- 
the 1 t the organization, also one 
ling with the | NAL, and many changes to im- 
e phrase 9 
The Execut nmitte¢ assed a_ resolution 
izing the ( Jurisprudence and Law 
m t gislat li shing the power or 
ing the jurisdiction of the Federal Courts ; author- 
the Commerce Commit tee t late its report in 
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advance of the annual meeting; created a special com- 
mittee to deal with the matter of the revision of the 
Eighth Circuit, composed of a member from each state 
in the circuit, under the chairmanship of Amasa C. 
Paul of Minneapolis; heard a report from Semi-Cen- 
tennial Celebration Committee in which were set forth 
its plans for a pageant showing the signing of Magna 
Carta and also for a Loan Exhibit which is expected 
to give members attending the Semi-Ceniznnial meet- 
ing an opportunity of seeing a notable collection of 
legal documents and material of historical interest ; and 
attended to the routine financial details of the organ- 
ization. 


Amendment to Bill Abolishing Writs of Error 


N page 61 of the February issue of the JourNAL 
we printed the bill abolishing writs of error, 
Soon 


after the passage of that bill it developed that in 


signed by President Coolidge on Jan. 31. 


its original form it created a dangerously “loose 
method of practice with regard to cases in which 
the Congress there- 
fore has passed, and President Coolidge on April 
28 signed, the following Act (H. R. 12441) to amend 
the objectionable section of the previous statute: 


writ of error is abolished.” 


Be it enacted by the Senate and House of Representatives 
'f the United States of America in Congress dssembled, That 
section 2 of an Act entitled “An Act in reference to writs of 
error,” approved January 31, 1928, Public, Numbered 10, Seven- 
tieth Congress, be and it is hereby, amended to read as follows: 

“Sec. 2. The Statutes regulating the right to a writ of 
error, defining the relief which may be had thereon, and pre- 
scribing the mode of exercising that right and of invoking such 
relief, including the provisions relating to costs, supersedeas, 
and mandate, shall be applicable to the appeal which the pre- 
ceding section substitutes for a writ of error.” 


The following extract from the report pre- 
sented on the foregoing Bill by Chairman Graham, 
of the House Committee on the Judiciary, sets 
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forth the reasons for the prompt amendment of the 


Act of Jan. 31 

An act was passed by the Congress and approved on Janu- 
ary 31, 1928, entitled “An act with reference to writs of error,” 
and in section 2 thereof it was provided: 

“That in all cases an appeal may be taken as of right it 
shall be taken by serving upon the adverse party or his attorney 
of record, and by filing in the office of the clerk with whom 
the order appealed from is entered, a written notice to the effect 
that the appellant appeals from the judgment or order or from 
a specified part thereof. No petition of appeal or allowance 
of an appeal shall be required.” 

It would appear, and an instance of it has already trans- 
pired, that this section would create such a loose method of 
practice with regard to cases in which the writ of error is 
abolished that there is great necessity for remedial legislation 
limiting the freedom with which appeals can be taken and 
restoring those safeguards which surrounded the granting of 
the writ of error and protected it from abuse. 

Under the act of January 31, 1928, no petition of appeal or 
allowance of an appeal is required. This could lead to great 
abuse because of there being no regulation requiring submission 
by petition or otherwise of the case to the court for the pur- 
pose of determining whether or not it involved a Federal 
question that could be made the subject of appeal or was in 
and of itself a case appealable to the higher courts. It would 
seem also that this act as passed requires no bond for costs; 
and as the Supreme Court’s expenses are paid out of costs and 
as the court has no method of collecting costs the only protec- 
tion that it has arises out of requiring a bond for the payment 
of costs. The collection of the costs is a matter of very con- 
siderable importance as the result of such collection is to fur- 
nish the means of paying the clerks and other employees and 
returning a substantial sum annually into the Treasury of the 
United States. 

If the provisions of section 2 remain unamended the 
court’s docket may be burdened very greatly. It has, therefore, 
been deemed wise to offer the amendment contained in this bill. 

The chief justice and another member of the court ap- 
peared before your committee and approved of the amendment. 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. 


CORPORATION SERVICE COMPANY 


Delaware Trust Building 900 Market St. Tel. Wilmington 132 


Wilmington, Delaware 


Price $3.00 Postpaid 




















Conference of Bar Association Delegates 


LL state, city and county bar associations are 

invited to appoint delegates to the next meet 
ing of the Conference of Bar Association Delegates 
State associations should appoint three, and loca! 
associations two delegates, and an equal number of 
substitutes should be named. Delegates need 
be members of the American Bar Association, 

The Conference of Delegates is a Section of the 
American Bar Association created to establish liai 
son with all the associations of the country. This 
year’s meeting promises to be the most successful 
of all. It will be held in Seattle and will begin 
with a dinner on Monday evening, July 23, at which 
the principal speakers will be President Silas H 
Strawn and Dean Roscoe Pound. Its deliberative 
sessions will be held on Tuesday forenoon and aft 
ernoon, and there will be a luncheon meeting also 
at which Mr. James Grafton Rogers will speak on 


“Fifty Years of the American Bar Association.” 


Members are free to bring their ladies and friends 
to dinner and luncheon. Besides reports from com 
mittees there will be reports from delegates con- 
cerning the noteworthy accomplishment of their 
associations in the past year. Under “new busi- 
ness” matters pertinent to the Conference may be 
presented and discussed. 

The usual call for delegates will be sent to all 
listed associations. New associations, or those not 
receiving such call, should act under this general 
invitation, and communicate with the secretary of 
the Conference, Mr. Herbert Harley, 357 East Chi- 
cago Ave., Chicago. 





THE COMPILED 
GEN ERAL LAWS 


FLORIDA 1927 
Annotated 


A new official compilation of the Laws of 
Florida, including those passed by the 1927 
Legislature. 

Authorized by the Legislature and by procla- 
mation of the Governor, to be accepted in all 
the courts of the State as prima-facie evidence 
of the tenor of all public statutes of the State in 
force enacted prior to July 1, 1927 

The annotations are not only from the Florida 
Supreme Court, but all Federal decisions con- 
struing the Laws of Florida are included. They 
are arranged in an alphabetical manner under 
appropriate sections. 





Five Volumes, Buckram, $100.00 delivered 








A prospectus, showing sample pages, mailed on request 


THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 
Atlanta, Georgia 













































CuRRENT EVENTS 














Assets Over $33,000,000 








THE LAND TRUST 


as a method of holding title to and operating in 
| real estate has many advantages. 


Attorneys whose clients are interested in this 
phase of real estate operation are invited to con- 
sult with the officers of this company regarding 
| the creation and administration of Land Trusts. 


CHICAGO TITLE & TRUST COMPANY 
69 WEST WASHINGTON STREET 


Protected Trust Investments 


No Demand Liabilities 














committees to 
Power 


Che report are those on: Rule- 

Chairman of 
th Marvel being chairman; Co- 
‘ration Betwe Press and Bar, Andrew R. Sher- 
f, Chairman; Bar Organization, Judge Clarence 
Goodwin, Chairman; Admission to Practice and 
cipline, Walter W. Dodd, Chairman. 


iking judicial Councils, 


Conference | 


Judge Advocates Organize Association 
HE Judge Ad 
held a meeting 
a permanent orga! 
\ssociation were ad 


cates of the Sixth Corps Area 
n March 12 in Chicago at which 
ration was effected. Articles of 
pted and the following officers 


ected: President, Maj. Felix J. Streyckmans, 
Chicago; First \ President, Maj. John P. Mc- 
Goorty, Chicago; Second Vice-President, Maj. John 


Woodmansee, Milwaukee; Third Vice-President, 
ipt. Sid A. Erwin, Detroit; Secretary and Treas- 
er, Maj. George R. Harbaugh, A Board 
Governors was also chosen. General Crowder 
nd Colonel John H. Wigmore both addressed the 
eting. A letter has been sent to all staff judge 
cates of the corps areas and departments, to- 
ther with copies of the articles of association, with 
iew to inviting them to organize similar associa- 
ns in their areas. It is hoped that the association 
anized in Chicago will form the nucleus of a 
tional Associatio1 


Chicago. 


Correction 
In the article Joseph Hodges Choate in the 
\pril issue of the JouRNAL occurs a statement (page 
’. third paragraph) to the effect that William M. 


rts “argued the Lemmon Slave Case, in the. 
ited States Supreme Court.” It should have read 
the New York Court of Appeals.” 


How Each Member Can Help 


On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Ameri- 
can Bar Association. 

It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its membership. 

They can do this with no trouble whatever to them- 
selves. It will probably not take over ten minutes of the 
time of any member. 

Ali he has to do is to secure the signature of one of 
his fellow lawyers whom he knows to be qualified for 
membership, have the applicant attach his cheque for $1.50 
for the last quarter’s dues, sign his own name as indorser 
of the application, and then send it to the office of the 
Secretary of the Association, Room 1119, The Rookery 
Building, 209 S. La Salle St., Chicago, Il. 

The machinery of the Association does the rest. 

Members are urged to assist the general campaign for 
increasing the membership by this kind of personal action. 


WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at 
the following places: 
New York—Brentano’s, 1 W. Forty-seventh St. 


Chicago—Brentano’s 218 S. Wabash Ave.; Post Office 
News Co., 31 W. Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Detroit, Mich—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 


Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 
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The Disregard of 
The Corporate Fiction 


and 


Allied Corporate Problems 


BY 





I. MAURICE WORMSER 


A.B., LL.B., LL.D. 
Professor of Law, Fordham University School of Lau 





CONTENTS 


Disregard of the Corporate Fiction—When and Why. 


Piercing the Veil of Corporate Entity. 

Voting Rights and the Doctrine of Corporate Entity. 

Legal Status of Joint Stock Associations. 

Power of a Corporation to Acquire its Own Stock. 

Legality of Corporate Voting Trusts and Pooling Agreements. 
May the Courts Compel the Declaration of a Corporate Dividend? 





“Moreover, as I have said, it is a readable book, written in a delightful style. The chief 
attraction, however, to me is the inspiration and the push which come from the author's state 
ments regarding the vigor of the law to develop with the needs of the times. He looks forward 
not backward. Every lawyer and student should at least read the chapter on the “Disregard 


of the Corporate Fiction.” 
Freperick E. Crane, 
Court of Appeals of New York 


“T know of no other law book which has so clearly and concisely treated of all branches of 
these problems as does Professor Wormser’s small but comprehensive work. Its reference to 
the cases will appeal to the profession and its clarity of statement ought to be recognized by lay 
readers who are interested in the subject matter. And is there any ome engaged in business 
who is not so interested?” 

Russet BeNepict, 
Formerly Justice N. Y. Supreme Court, 
Now Official Referee of Supreme Court, Second Judicial Departmer.’ 





Price $2.50 postpaid 
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AMERICAN 


LAW INSTITUTE ADOPTS ITS 


OFFICIAL DRAFT 


Issues Final Restatement of One Hundred and Seventy-seven Sections of the Law of Contracts 
Representing About One-half the Material on the Subject—-Devotes Day to Discussion of 
First Portion of Tentative Draft of Code of Criminal Procedure—Tentative Draft 
of First Portion of Restatement of Law of Business Associations Considered— 


Othe lentative Drafts—Chief 


Justice Taft Addresses Institute 


By Herspert F. Goopricu 


1di Professional and Public Relations of Institute 


DOPTION the official work of the Ameri- 
can Law tute of a draft containing one 


hundred seventy-seven sections oO! the 
Restatement of e Law of Contracts was the out- 
tanding teat f the Sixth Annual Meeting of 
that body, hi t the Mayflower Hotel in Wash- 
ngton April 26, 27 and 28, 1928. his represents 
the completior the Restatement of about one 
half the mat n this subject. In adopting it, 
the Council ot t Institute was authorized to make 
further changs n style and wording. 

This is t first of the Restatements to be 
ubmitted 11 form. Its completion marks a 
listinct advar tep in the undertaking to restate 
he law lescript the preliminary 
work on tl tatement may be found elsewhere 

this number the Journal, together with a re- 
print of s the significant sections of the 
Restatement s important branch of the law. 

In addition to the customary addresses and 
reports the m« & considered a tentative draft of 
the first portio1 f the Restatement of the law of 
Business As tions, and tentative drafts of por- 


tions of the 


Agency, Conflict of Laws and 


Contracts. A e day was given to discussion of 
the first portion of a tentative draft of a Code of 
Criminal Pr ire 
Mr. Robert dge of Boston and Mr. Daniel 
N. Kirby of St lis were elected to membership 
in the Cour fill the vacancies caused by the 
death of M1 n Matthew f Boston and Mr. 
Herbert S. H f St. Louis [wo other vacan- 
cies on the | l, one o sioned by the death 
f James Parl Cl go and the other by 
the resigna Mr. Justice Harlan F. Stone, 
were left o r further action by the Council. 
The pres é ected for the coming 
year, and at mendment made to the by-laws, 
authorizing a tional vice presidents. More than 
five hundred 1 rs and guests were present 
\ meeting of the Council held on Wednes 
day evening, A 25, and was for the most part 


concerned wit the report of Director William 
Draper Lewi various phases of the work of 
the Institut llowing the meeting an informal 
reception was held for members and guests at the 
Mayflower | 

The opening session of the general meeting was 
Thursday morning, April 26. After disposing of 
several routine matters Mr. George W. Wickersham 
lelivered t esidential address Mr. Wicker- 
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sham reviewed the work of the Institute, and its 
accomplishments to date. He spoke of the signifi 
cance of the undertaking to improve criminal pro 
cedure through the drafting of a model code, and 
closed with a mention of the significant possibilities 
for an even wider field for improvement in the law 
when the present task of restatement shall have 
been successfully accomplished. 

Chief Justice Taft Addresses Meeting 

Chief Justice William Howard Taft was called 
to the platform by President Wickersham and re- 
ceived a hearty and enthusiastic greeting from all 
present. The Chief Justice spoke in part as follows: 
Mr. Presipent, Mr. Director AND GENTLEMEN: 

“You come with spring and you are just as 
welcome and just as pleasing. I always come here 
because | think a judge needs that kind of dis- 
cipline—to be humiliated by learning how much 
other people know, and with a realization of how 
little assistance, if I were to take part in the dis- 
cussions, | could render. 

‘But there is one subject which, due to our 
large jurisdiction, I am getting a good deal of 
experience in, and that is the subject of the Criminal 
Law. We have become a criminal court (laughter), 
not so much in the cases we hear as in the cases 
we decline to hear, and, therefore, when this formid- 
able volume was sent to me (indicating Draft No. 1 
of the Code of Criminal Procedure) I went through 
what has been given here as a Tentative Draft No. 
1 of the Code of Criminal Procedure. I want to 
felicitate you from the standpoint of one who has 
to do with a good many questions therein discussed 
upon the work you have done in formulating and 
preparing and reducing to a practical treatise, or 
suggestion, rather—it is not a treatise at all—of 
what the States ought to try to do in making con 
cise and direct the Criminal Code. 

“I venture to think that at no time in the his- 
tory of the country are the legislators of the country 
so much interested in the preparation of new 
methods of administering justice under a criminal 
code, and that is not because a good many of the 
legislators are themselves personally interested, but 
it is because people who vote for them are beginning 
to stir them up to their responsibility in making the 
law so that it can be quickly and properly admin- 
istered. I have reason to know that in every legis- 
lature there is a great deal of inquiry as to what 
they can do, and I feel confident that as you go on 
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and make this a full Code it will be used in many 


legislatures to improve the law—and we need 
it. . 
“There is one other thought that perhaps I 
may be able to speak to you about with reference 
to this criminal matter. We in our court have 
determined that those gentlemen who have been 
unfortunate enough to be convicted in the State 
courts and in the lower Federal courts are not going 
to have a period of rest and contemplation before 
they begin to serve the State in a close relation 
through us, and we, therefore, are advancing every 
criminal case that comes into court. When we ad 
journ for the summer we shall have heard every 
case on the docket of a criminal character. (Ap- 
plause.) That has been made possible by the 
operation of the Act of February 13, 1925, which 
has enabled us to go on so that now, my friends, 
we are hearing today cases that were filed in 
October and November last on the regular calendar. 
(Applause.) They are not advanced, but it is on 
the regular calendar, and I hope that next year we 
may be able to make even a better showing than 
that, and, if we do, we are likely to arouse in some 
members of the bar the query whether the Constitu- 
tion does not forbid such expedition. 

“I am very glad to come here and welcome you, 
and I say God speed to you.” ; 


<4 
} , 


Report of Director 

William Draper Lewis of Philadelphia, Direc 
tor, reported upon the progress of the work of the 
Institute. Since the last annual meeting twenty- 
two conferences of Reporters and Advisers work- 
ing upon the Restatement have been held, and the 
committee working upon the Criminal Code has 
had three meetings. These meetings, plus the work 
of the Council and a conference among the Re- 
porters, resulted in the submission to the Institute 
of five tentative drafts of various Restatements, a 
final draft of the first ha Contracts and a tenta 
tive draft of the first half of the Criminal Procedure 
Code. 

In addition to the material submitted, con 
tinued Mr. Lewis, the Reporters have done a great 
deal of work on those parts of the Restatements 
which will be considered at the 1929 meeting. Not 
only will there be additional portions of the Restate- 
ment in the subjects considered this year, but the 
Reporter for Torts, Mr. F. H. Bohlen, will have a 
considerable part of the law of Negligence in tenta 
tive form, and Mr. Harry A. Bigelow will have a 
portion of Property. Mr. Austin W. Scott, who is 
restating the law of Trusts, expects to have a tenta 
tive draft of the entire subject within the next two 
years. 

An announcement of great significance was 
that pertaining the time of completion of the 
Restatements li 


1 
f 
it ol 


The preliminary work on the last 
chapters on Conflict of Laws is now being done 
The last of the tentative drafts are expected in 1929 
and a proposed final draft in 1930. Proposed final 
drafts in Agency and the remainder of Contracts 
are expected in 193] 

Mr. Lewis summarized the discussion at a 
conference of the Reporters in the various subjects 


This conference met to agree, if possible, upon the 
use of terms, so that a word such as “right” used 


have the same significance 


in one Restatement 








when used in another. Some of the conclusi 
the Reporters follow: 

“(1) The term ‘right’ should mean a claim ol 
one person against another, that the second person 
shall do a given act or shall not do a given ac 


either enforceable by legal processes or in some 


indirect way recognized by law. 
“(2) The term ‘privilege’ should mean a legal 


freedom on the part of one person as against another 


to do a given act or such freedom not to do a given 


act, but that there is no objection to its use in a 
more limited but similar sense, where such limited 
sense corresponds to the definition of the te 
Section 78 in the Second Tentative Drafts of Torts 
namely, as denoting the fact that conduct whicn 
under ordinary circumstances would entail liability, 
under particular circumstances does not entail 
liability. 

“(3) The term ‘power’ should mean an ability 
on the part of a person to produce a change in a 
given legal relation by doing or not doing a given 
act. 

“(4) That the term ‘immunity’ should mean a 
freedom on the part of one person against having 
a given relation altered by a given act or omission 
to act on the part of another person 

An important development of the work of the 
Institute during the year was increased activity in 
the cooperating of the committees of state bar as 
sociations. Director Lewis summarized the confer 
ence held in Chicago last October. An account of 
this conference has appeared in a previous number 
of the JouRNAL. At that meeting was discussed the 
Michigan plan of state annotations of the Restate 
ments. In the words of Mr. Lewis: 

“The opinion of the delegates to the Conference 
from Michigan was that the way to give the judges 
and lawyers of a State authoritative information 
concerning the pertinent State statutes and deci 
sions is to have the information furnished by the 
State Bar Association; or in other words, that the 


State Bar Association should prepare and publish 
State annotations. All those present at the Con 
ference so far agreed with this as to unite in urging 
other State Bar Associations to try out the plan 


by way of experiment. 

“While for some time we must all regard these 
annotations as an experiment, none of us can fail 
to realize that the work necessary thoroughly to 
test the wort 
beneficial. We may, I believe, be certain that it will 


i-whileness of the plan is in itself 


result in a growth of a spirit of cooperation between 
bar associations and the Institute, which is vital 
to the success of the Restatement or any other work 


undertaken by the Institute. Again is it not reason 


able to expect that we shall have many valuable 
suggestions and criticisms of the Tentative Drafts 
which we would not otherwise have as the result 


of the work necessary to prepare these State anno 
tations?” 

Ihe Director’s report closed with a statement 
concerning the work on the model code of Criminal 
Procedure. The original appropriati f the Laura 
Spellman Rockefeller Memorial for the work on the 
code was $60,000. It was found that if the work 
was to be completed, additional funds would be re 
auired. On February 9, of this year, an additional 


$57,000 was appropriated by the Memorial. “This 
generous action,” concluded Mr. Lewis, “will enable 





















——————— 








\MERICAN LAW INSTITUTE ApopTs First OFFICIAL DRAFT 


is to complet e work on the code as originally 
planned. 


Adviser on Professional and Public Relations 
Following the report of the Treasurer, Mr. 
George W. Murra f New York, President Wick- 
ersham called wy Herbert F. Goodrich of Michi- 
gan, who has been appointed Adviser on Profes- 
sional and Pul lations. He reported on a plan 
for a series of articles in the AMERICAN Bar Associa- 


ION Jou RN ng with the various pl ases of the 
work of the Institut In addition to this means 
f professional information, a great deal of help is 
being given by the bar associations in the individual 
states. More t thirty states have appointed co- 
yperating comn es; the work of the Institute will 
be featured in many of this year’s programs of state 
bar associatior he Michigan State Bar Associa- 


tion has completed an annotation of the first three 
of the tentative Restatements on the Conflict of 
Laws, and the volumes are practically ready for 
distribution to its members. Similar work is going 
nin Pennsy New York and Wisconsin, and 
beginnings have been made in other states. 


The Restatement of the Law of Contracts 


The first material considered for technical dis- 
cussion was tl sed final draft of Contracts. 
Chis includes ut one-half of that subject. In 


tentative tort! us portions of it had been con- 


sidered by the Institute at the meetings in 1925, 
1926 and 1927, ar it the conference of bar associa- 
tion committes Chicago in October, 1927. In 
addition, mat ritten suggestions for improve- 
ment had been received. The various suggestions 
had all been lered by the Reporter and his 
Advisers, and nges and improvements made in 
accordance th. The revised draft offered to 
this meeting w the result 

The mate: is considered section by section. 
Further suggest especially on matters of form, 
were made fi: t floor At the conclusion of 
the discussio1 ; voted to approve the proposed 
final draft, re g to the Council the power to 
make such furt changes in form as seemed 
necessary 

In additi to the proposed final draft, Pro- 
fessor Wiillist ind his committee offered for 
criticism and gestions tentative drafts in Con- 
tracts numbers four and five Chree new names 
appear among the advisers assisting in the prepara- 
tion of these draft They are: George P. Costigan, 
Jr., of the 1 rsity of California; Merton L. 
Ferson of the University Cincinnati, and George 
|. Thompsor Cornell University. The first of 
these tentative fts (No. 4) deals with the Statute 
f Fraud reat amount of disagreement 
among the court ipon the points involved, as 
shown in the ¢ mentaries which accompanied the 
Restatement reflected in the comments and 
suggestions 1 from the floor Restatement 
number five de with “The Scope and Meaning of 
Contracts, I ered such topics as interpreta- 
tion, the par ence rule, and usage. Here the 
division in the thorities is less marked, and the 
discussion w r the most part, upon the form 
f expression r er than the rule expressed 


Business Associations 
| | assisted by Mr 


Alexander H f the Yale Law School pre 


Director 1 ee 





GEORGE W. WICKERSHAM 


President of American Law Institute 


sented the first portion of a tentative draft on the 
law of Business Associations. The advisory com- 
mittee which assisted Mr. Lewis in its preparation 
is composed of the following practicing lawyers, 
judges and teachers of corporation law: George E. 
Alter, of the Pittsburgh bar; James Byrne, of the 
New York bar; George F. Canfield, of the New 
York bar; Henry S. Drinker, Jr., of the Philadel- 
phia bar ; Cadmus Z. Gordon, Jr., of the Philadelphia 
bar: William Browne Hale, of the Chicago bar; 
Edward Hopkinson, Jr., of the Philadelphia bar; 
Dudley O. McGovney, of the Yale Law School; 
Gilbert Montague, of the New York bar; Harry 5 
Richards, of the University of Wisconsin Law 
School; Thomas W. Swan, Judge on Second Cir- 
cuit of the Circuit Court of Appeals; Austin T. 
Wright, of the University of Pennsylvania Law 
School 

The material covered in this draft is a chapter 
dealing with “Creation of Shares by Transactions 
Subsequent to Incorporation,” with subdivisions, 
“Agreements for the Immediate Creation of Shares,’ 
“Creation of Shares and other Legal Relations Re 
sulting from the Transfer of an apparently valid 
Share Certificate” and “Corporations Formed under 
Special Incorporation Statutes.” Discussion was 
very spirited. Nearly all the lawyers present were 
of wide personal experience in corporation practice 
and many suggestions of value were offered. No 
adoption of the draft was asked for, and it was re 
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committed to the Reporter for further consideration 
in the light of the discussion. 


Conflict of Laws 


Restatement number four of Conflict of Laws 
covers eighty-seven pages and seventy-one sections 
of the law of that subject. It deals with the im- 
portant chapters on “Contracts” and “Wrongs.” 
The most important section, and the one around 
which the greatest part of the discussion centered, 
was Section 353, in which was stated the rule that 
the law of the place of making governs the validity 
of a contract. The black letter statement of prin 
ciple, as it appears in the Restatement, is: 

“Section 353. The law of the place of con- 
tracting determines the binding effect of a promise 
with respect to 

“(a) The capacity to make the promise; 

“(b) The necessary form, if any, in which 
the promise must be made; 

“(c) The legal requirements for making a prom 
ise binding, such as consideration, seal, etc.; 

“(d) The circumstances which make a promise 
ineffective or a contract voidable; 

“(e) The nature of the act to which a party 
becomes bound; 

“(f) The time when and the place where the 
promise is by its terms to be performed ; 

“(g) The absolute or conditional character of 
the promise.” 

The discussion upon this section reflected the 
divergence of views held by the courts upon the 
point. The other chapter of this portion of the 
Restatement deals with conflict of law problems 
in both tort and crimes. While important and, in 
places, difficult, it does not involve the confusion 
in the decisions found in the rules governing the 
contracts. 

Agency 

Professor Floyd R. Mechem, of the University 
of Chicago, Reporter for the law of Agency, and 
his Advisers, submitted for discussion Restatement 
No. 3, consisting of 134 pages. “Interpretation of 
Manifestations of Consent” is the general heading 
of this portion of the work. The chapter compos- 
ing this portion of the Restatement is entitled 
“General Rules of Interpretation.” As in the case 
of the material on Conflict of Laws and Business 
Associations, Mr. Mechem’s material was presented 
for discussion and criticism only and will be re- 
vised before submission as a final draft 

Code of Criminal Procedure 

An entire day was devoted to the discussion of 
the tentative draft of the proposed Code of Criminal 
Procedure. This code is the one piece of legislation 
which the Institute has undertaken. The Restate- 
ments heretofore referred to are in no way intended 
to codify the law; no legislative action concerning 
them is sought or desired. They will go to the 
courts upon their own merits as sound and accurate 
statements of the common law. This Code is a 
proposed code of procedure for legislative adoption 
It does not, therefore, confine itself to statements 
of existing law. It presents what to the Reporters 
and their Advisers seems a model code in Criminal 
Procedure. The Reporters for this work are Wil- 
liam E. Mikell and Edwin R. Keedy, both of the 
University of Pennsylvania Law School. The ad 


' ; 
contains three 


visory committee, it will be ted 
















































judges and three practicing lawyers in addition t 
men from the law schools. The mittee is 
William S. Forrest, of the Chicago bar; Robert W 
Millar, of Northwestern University Law School 
Justin Miller, University of Southern Californi: 
Law School; Judge Charles C. Nott, Jr., Court of 
General Sessions, New York; Joseph I. O’Connell, 
of the Boston bar; Judge Harry Ols Municipal 
Court of ¢ hicago; limothy N. Pteiffe: {f the New 
York bar; Henry L. Stimson, of the New York 


bar; Judge Floyd E. Thompson, Supreme Court 
of Illinois; John B. Waite, of the University 
Michigan Law School; Tyrrell Williams, of the 
Washington University Law School 

rhis first draft covers about one-half the sub 
ject. It consists of two hundred sections, which 
include the topics, Arrest, Preliminary Examina 
tion, Bail, Methods of Prosecution, Grand Jury, 
and Indictment and Information. Accompanying 
the text of the proposed statute is a commentary oi 
about four hundred pages. Originally these were 
prepared by the Reporters and their assistants for 
their own use and to furnish information to thei: 
advisory committee. It seemed of sufficient impor 
tance to publish along with the proposed Code. The 





commentaries give an immense number of refer- 
ences to state constitutional provisions and statutes. 
Che effect of almost every section of the proposed 
code can thus be contrasted with the existing statu 
tory law in each state. 

Discussion of the code was participated in by 
a somewhat smaller number of members than some 
of the Restatements. The interest, however, was 
very great indeed. Questions and suggestions made 
from the floor showed not only great interest, but a 
careful study of the code provisions. No final 
action was asked for upon the proposed statute, and 
it will be further considered and revised by the 
Reporters. 

Annual Dinner 


1 


The closing event of the meeting was the din 
ner, held at the Mayflower, Saturday evening, April 
8. The president of the Institute, Mr. Wicker 


sham, presided and introduced as speakers Robert 
M. Hutchins, dean of the law school of Yale Uni- 


versity; Joseph Redlich, professor law, Harvard 
Law School, and Horace Kent Tenney, of the Chi- 
cago bar. 

Dean Hutchins suggested interesting possibili- 
ties for wider activities in the work of the Institute. 
“Every one who has taken any interest in the pro- 
ceedings of the American Law Institute knows its 
future is secure,” said the speaker, who then pro- 
ceeded to discuss the further question: “Is restate- 
ment the whole story? Does finding out what a 
rule of law is tell whether it is accomplishing its 
object?” After rules of law are restated, said Mr. 
Hutchins, it is desirable that we should study how 
they work in action. Especially is this true in the 
procedural field. Instances were cited of 
ning made at Yale of studying the business of courts 
in Connecticut, and suggestions made of the great 
possibilities in such fields of investigation. “To 
such problems some portion of its attention at 


a begin- 


some time I urge the Institute to give,” conclude 
the speaker. 

The second speaker, Professor seph Redlich, 
will be remembered as the author of the famous 
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report on the case method of teaching law in Amer- 
ica, the result of a study made for the Carnegie 
Foundation in 1912. He is now a member of the 
Harvard Law School faculty. Mr. Redlich empha- 
sized the remarkable cooperation among the judges, 
practitioners 1 law teachers in the undertaking 
to restate the law, and compared this effort oi 
American lawyers with earlier projects in European 
ountries 

Mr. Horace Kent Tenney, of the Chicago bar, 
was the concluding speaker. He pointed out that 
the rules of nduct as declared by courts are not 











self executing, even when stated. It is every 
lawyer’s business to help the courts fulfill their 
purpose. Mr. Tenney spoke of the absurdity of 
some of our rules of pleading and the languaye in 
which pleadings are cast. “Why should we have 
one language for talking to each other, and another 
for the courts?” he asked. The remedy, concluded 
Mr. Tenney, is for the legislature not to interfere 
with matters of procedure, about which it knows 
nothing, but to turn the matter over to the courts 
who know all about it. The present federal equity 
rules show the wisdom of such a policy. 


SELECTED SECTIONS OF OFFICIAL RESTATEMENT 


OF LAW OF 


r the Sixth Annual Meeting of the American 
Law It te held in Washington, April 26 
: 


to 28, t tstanding accomplishment -in the 
progress ol t rk was the adoption of a final 
lraft of Sect ne to one hundred and seventy- 
seven ot the ! tatement of the Law of Contracts. 
By vote of | ally all of the members present 
the draft was le the official draft of the Institute, 
The Cour body was given authority to make 
further changes in style and wording if need for such 
changes a 
This s tl hirst f the Restatements to be 
ffered t ( approval. It con- 
stitutes about one-half of the subject matter of the 
law of Contracts, and makes a book of something 
more than t undred pages. There are seven 
chapters first deals with the meaning of 
terms; the second with general principles upon the 
formatior cts. The third chapter of eighty- 
three pages longest. It deals with the forma- 
ion of it racts a ts subdivisions treat 
such toy the expression of assent and con- 
ideratio1 ( ter Four deals with formal con- 
tracts; chapt e with the rights and duties 
where more persons than one are promisors or 
promisees. Contractual rights of persons not 
parties to the ntract are treated in chapter Six 
The last chapt leals with the assignment of con- 
tractual right 1 delegation of the performance of 


1 


contractua 
This completed draft represents work done by 


the Reporter his Advisers begun in June, 1923. 
The first portion of it, consisting of Sections one to 
seventy-five, v submitted to the Institute at the 
1925 meeting r discussion and suggestions. Sub- 
sequent portions were submitted and discussed at 
the 1926 a 1927 meetings In addition to the 
consideration the material has received from the 
Council of the Institute, and at the previous Annual 
Meetings, it w lso discussed fully at a Conference 
f Cooperating Committees of State Bar Associa- 
tions held ir vo in October, 1927. The drafts 
in their tentative form have also had a wide circula- 
tion among the profession. Director Lewis reports 
that more than five thousand copies of the first 


CONTRACTS 


draft have been sent to various lawyers, judges and 
law teachers throughout the country. The dis- 
tribution of the succeeding tentative drafts has been 
almost as great. Many scores of suggestions have 
been received. These have been exceedingly help- 
ful, particularly in suggesting improvements for 
clarification in wording of the statement of legal 
rules. 

Professor Samuel Williston, of the Harvard 
Law School, is the Reporter for the Law of Con- 
tracts. Upon him rests the initial responsibility for 
the Restatement. He has been assisted by a group 
of advisers. They are: Arthur L. Corbin, Yale 
University School of Law, Special Adviser, and 
Dudley O. McGovney, Yale University School of 
Law; Herman Oliphant, Columbia University Law 
School; William H. Page, University of Wisconsin 
Law School, Advisers, and William E. McCurdy, Har- 
vard Law School, Legal Assistant. 

Copies of this Restatement are available at cost 
of printing and distribution. They may be obtained 
from the American Law Institute, 3400 Chestnut 
Street, Philadelphia. The price is $1.25. 

A portion of the Restatement is produced here 
No attempt has been made to give individual chap 
ters in full, but rather to pick out the sections deal- 
ing with interesting problems in this field of law 
and to show how they are treated in the Restate 
ment. 


THE LAW OF CONTRACTS 
Chapter 1 


MEANING OF TERMS 


Section 1. Contract DEFINED 

A contract is a promise or a set of promises 
for the unexcused non-performance of which the 
law gives a remedy or the performance of which 
the law in some way recognizes as a duty. 
Comment: 

a. A contract may consist of a single promise 
by one person to another, or mutual promises by 
two persons to one another; or, there may be, in 
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deed, any number of persons or any number of 
promises. One person may make several promises 
to one person or to several persons, or several per 
sons may join in making a single promise to one 
or more persons. It is essential, however, for the 
formation of a single contract that all the promises 
shall form part of a set. In other words they must 
be parts of a single transaction 

b. It is not practicable in a definition of con 
tract to state all the operative facts that are neces- 
the legal relations 
These will appear 
succeeding Chapters 


sary or sufficient or to state all 


that are created by such facts 
with greater fullness in the 
and Sections. 

c. It has been pointed out that the word con- 
tract is often used to express indifferently: 

1. The acts which create the legal relations 
between the parties ; 

2. A writing which if not itself such an act 
is the evidence of such acts; 

3. The legal relations 
operative acts. 

As the term is used in the Restatement of this 
Subject, “contract” includes not only the act of 
making a promise or promises but the intangible 
duties which arise. Similarly “promise,” under the 
definition in Section 2, includes not merely the act 
of speaking, but the c: duty, whether 
moral or legal, which a promisor assumes when he 


resulting from the 


mtinuous 


makes a promise. The separation is not made 1 
ordinary legal speech, and is not made in the Re 
statement of this Subject, between the physical act 
of speaking words of promise and the intangible 
duties which thereupon arise 

d. Not all the operative acts which are essen 
tial to create the legal relations between the parties 
are included in the definition. It does not attempt 
to state what acts are essential. When an act is 
done as the consideration for a unilateral contract 
(See Section 12) make the 
promise obligatory the act is not a part of the 
promise and hence is not part of the contract as 
contract is here defined Similarly, delivery is 
necessary to make a sealed promise binding, but 
delivery is not part of the contract 
». The term contract has a variable meaning, 


and is essential to 


ec. 
since as it is commonly used it includes varieties 
described as void, voidable, unenforceable, formal, 
implied, unilateral, bilateral. In 
operative acts of the 
s are identical 


informal, express, 
these varieties neither the 
parties nor the resulting relation 
Section 12. UNILATERAL AND BILATERAL CoN 
rRACTS. 

A unilateral contract is one in which no 
promiscr receives a promise as consideration for 
his promise. A bilateral contract is one in which 
there are mutual promises between two parties to 
the contract; each party being both a promisor and 


a promisee. 


Comment: 

a. In a unilateral contract the exchange for 
the promise is something other than a promise; 
in a bilateral contract promises are exchanged for 
one another. 

b. There must always be at least two parties 
to a contract, whether unilateral or bilateral, and 
there must usually be an expression of assent by 
In many cases, however, a promise becomes 


each. 
a contract even though no return promise is made 


by the promisee. In such cases the legal duty is 
unilateral, resting on the promisor alone; the cor- 
relative legal right is also unilateral, being pos- 
sessed by the promisee alone. The statement often 
made that unless both parties are bound neither is 
bound is quite erroneous, as a universal statement 

c. A unilateral contract is in a very real 
sens€, as its name implies, a one-sided contract. 
There are two parties to the contract, it is true, 
and an expression of assent on the part of each 
is usually necessary to its formation; but one of the 
requisites for making the contract should not be 
confused with the contract itself. The contract is 
merely the promise, not the mutual 
assent nor the consideration paid for the promise. 
In a bilateral contract, on the other hand, as there 
are contractual promises on both sides, the con- 
tract 1s properly called bilateral. 

d. Contracts are possible where there are 
more than two parties, but in disputes between 
any two or them, the principles applicable to the 
simpler forms of contracts will generally aid in 
the analysis of the rights and duties of the parties 

e. Contracts are also possible under Section 
75 (2) where A promises B in consideration of B's 
promise to C or in consideration of C’s promise to 
A. The promises in such cases are not mutual, and, 
therefore, do not fall within the definition of 
bilateral contract. In view of possible differences 
in legal treatment they may properly be kept 
separate. 


expression of 


Section 14. UNENFORCEABLE CONTRACTS 

An unenforceable contract is one which the 
law does not enforce by legal proceedings, but 
recognizes as creating in some indirect or collateral 
way a duty of performance, though there is no 
ratification. 

Comment: 

a. Both voidable and unenforceable contracts, 
as they have been classified in the Restatement of 
this subject, frequently involve a power on the 
part of one or the other of the parties to create the 
full contractual rights and duties of an ordinary 
contract. If this were their only effect they might 
be classified together; but transactions 
classified as unenforceable some legal consequences, 
other than the creation of a power ratification, 
follow without further action by either party 
Illustrations: 

l \ is indebted to B, but t 
Limitations has barred the remedy \ has 
the power to make a contract without consider 
ation by making a new promise or part pay 
ment of the debt. (See Section 86 But even 


without such further acts, lega 


in the 


con sequence .) 


may flow from the barred debt. If the creditor 
has security, he may apply it towards payment 
of the debt. If he can obtain service of process 


in the debtor in another jurisdiction, the debt 
may be enforced, unless enforcement is pro- 
hibited by the laws of that jurisdiction. 

2. A has a contract with his government 
This cannot be enforced by ordinary procedure, 
for even if the government allows itself to be 
sued, it does not allow execution to be levied 
against it. Yet the legal consequences of the 
contract show that what is promised A is due 
him as of right and not as a favor Any money 


ultimately obtained by him w be regarded 
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of Criminal Procedure 
which he was entitled under the 


refore, if he becomes bankrupt 


as mont 
contract 


after payment is due, but before it has been 
made ippropriation voted, the money 
will bel his trustee in bankruptcy and 
will not ( lealt with as _ after-acquired 
property 
3. A makes an oral purchase of goods for 
an agreed price of $1000. There is no delivery 
or part payment, and because of the local 
Statute rauds the bargain is unenforce- 
ible \ ures the goods as owner. The in- 
surer defeat a claim under the policy 
that A did not own the goods 
TOPIC B. MANIFESTATION OF ASSENT 
Section 20 MANIFESTATION OF Mutua As- 
SF NT N rx ESSA 
A manifestation of mutual assent by the 


parties to an informal contract is essential to its 
formation and the acts by which such assent is 
manifested must be done with the intent to do those 
acts; but, except as qualified by Sections 55, 71 and 
72, neither mental assent to the promises in the 
contract nor real or apparent intent that the 
promises shall be legally binding is essential. 
Comment 


a. Mutua sent to the formation of informal 
contracts is operative only the extent that it 
is manifested Moreover, if the manifestation is 








WILLIAM E. MIKELL 


Reporter on Code of Criminal Procedure 


at variance with the mental intent, subject to the 
slight exception stated in Section 71, it is the ex- 
pression which is controlling. Not mutual assent 
but a manifestation indicating such assent is what 
the law requires. Nor is it essential that the parties 
are conscious of the legal relations which their 
words or acts give rise to. It is essential, however, 
that the acts manifesting assent should be done in- 
tentionally. That is, there must be a conscious 
will to do those acts; but it is not material what 
induces the will. Even insane persons may so act; 
but a somnambulist could not. 


Illustrations: 

l. A offers to sell B his library at a 
stated price, forgetting that his family Bible, 
which he did not intend to sell, was in the 
library. B accepts the offer. B is entitled to 
have the Bible. 

2. A orally promises to sell B a book in 

return for B’s promise to pay $5. A and B 
both think such promises are not binding un- 
less in writing. Nevertheless there is a con- 
tract. 

3. A offers a reward to any one who will 
deliver to him a certain book or who will 
promise to do so. B, who owns the book re- 
quested, learns of the offer, but is not induced 
thereby to part with the book. C, learning 
the facts, threatens B with such personal 
violence unless he delivers or promises to de- 
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liver the book to A that, rather than fail to 
comply with C’s demand, B would have given 

A the book for nothing, but knowing of the 

offer he determines to accept it, and he either 

gives A the book or promises A to do so. On 
the first supposition there is a unilateral con- 
tract; on the second a bilateral contract. 

4. A writes an offer to B, which he en 
closes in an envelope and stamps. Shortly 
afterwards, he decides not to send the offer and 
determines to throw the letter into his waste- 
basket. Absent-mindedly, he takes it up with 
other letters and deposits it in a mail chute. 
It is delivered to B, who accepts the offer. 
There is a contract. 

Section 21. Acts AS MANIFESTATION OF ASSENT 

The manifestation of mutual assent may con- 
sist wholly or partly of acts, other than written or 
spoken words. 

Comment: 

a. Words are not the only medium of expres 
sion. Conduct may often convey as clearly as 
words a promise or an assent to a proposed promise, 
and where no particular requirement of form is 
made by the law a condition of the validity or 
enforceability of a contract, there is no distinction 
in the effect of a promise whether it is expressed 
(1) in writing, (2) orally, (3) in acts, or (4) partly 
in one of these ways and partly in others. (See 
Illustrations under Section 5.) 


Section 22. 

The manifestation of mutual assent almost 
invariably takes the form of an offer or proposal 
by one party accepted by the other party or parties. 
Comment: 

a. This rule is rather one of necessity than 
of law. In the nature of the case one party must 
ordinarily first announce what he will do before 
there can be any manifestation of mutual assent 
It is theoretically possible for a third person te 
state a suggested contract to the parties and for 
them to say simultaneously that they assent to the 
suggested bargain, but such a case is so rare, and 
the decision of it so clear that it is practically 


OFFER AND ACCEPTANCE 


te 
tl 


negligible. 


Section 23. 
AN OFFER. 

Except as qualified by Section 70, it is essen- 
tial to the existence of an offer that it be a pro- 
posal by the offeror to the offeree, and that it 
becomes known to the offeree. It is not essential 
that the manifestation shall accurately convey the 
thought in the offeror’s mind. 

Comment: 

a. Two manifestations willingness to make 
the same bargain do not constitute a contract un 
less one is made with reference to the other. An 
offeree, therefore, cannot accept an offer unless it 
has been communicated to him by the offeror. This 
may be done through the medium of an agent; 
but mere information indirectly received by one 
party that another is willing to enter into a cer 
tain bargain is not an offer by the latter 
Illustrations: 

1. A advertises that he will give a speci 
fied reward for certain information: or writes 
to B a similar proposal. B gives the informa 


NECESSITY OF COMMUNICATION OF 








tion in ignorance of the advertisement, or 
without having received the letter. There is 
no communication of the offer and there is no 
contract. 

2. A sends B an offer through the mail 
to pay $500 for B’s horse. While this offer is 
in the mail, B, in ignorance thereof, mails t 
A an offer to sell the horse to him for $500 
There is no communication of A’s offer, and 
there is no contract. 


Section 27. 
SERVE, 

At an auction, the auctioneer merely invites 
offers from successive bidders unless, by announc- 
ing that the sale is without reserve or by other 
means, he indicates that he is making an offer to 
sell at any price bid by the highest bidder. 


Comment: 
a. An auction as ordinarily conducted furnishes 
an illustration of the principle stated in Section 25 
The auctioneer, by beginning to auction property, 
does not impliedly say: “I offer to sell thi 
erty to whichever one of you makes t 


AucTIons; SALES WitHouT Ri 


he hig 
bid,” but rather requests that the bidders make 
offers to him, as indeed he frequently states in 
remarks to those before him. 

b. It is a corollary of the principle 
this Section taken in connection with Section 41 


stated in 


that, where the auctioneer merely invites offers, a 
bidder may withdraw his bid at any time before th 
fall of the hammer. A bid in such a case is a 


revocable offer. If the auctioneer has made an of 

fer inviting acceptances, a bid is an acceptance an 

completes a contract, binding both auctioneer an 

bidder; but the contract is conditional on no higher 

bid being made before the fall of the | 1e1 
Illustrations: 

1. A publishes a notice saying that he vill 


sell his household goods at public auction at a 
specific time and place. This in no way ai 
fects his legal relations. 

2. A’s auctioneer, in Illustration 1, at th 
specified time and place holds up a chattel a1 


says, “How much am I bid for this?” After 
each bid is made he urges others to bid higher 
Each bidder makes an offer to the aucti 
but he makes no offer to them 

3. A advertises, “I offer my farm Black 
acre for sale to the highest bidder and -under- 
take to make conveyance to such person as 


submits the highest bid within the next thirty 
days.” This is an offer, and each bid operates 
as an acceptance creating rights and duties 
conditional on no higher bid being received 
within thirty days. 

4. A advertises a sale of his isehold fur 
niture without reserve. An article is put up 
for sale at the auction and B is the highest 
bona fide bidder; but A, dissatisfied with the 
bidding, either accepts a higher fictitious bid 
from an agent employed for the purpose, or 


openly withdraws the article from sale. He 
also withdraws all the rest the furniture 
from the sale. In either case A is bound by 
contract to B to sell to him the article on 
which he was the highest bona fide bidder, but 
neither B nor the others at the auction have 
legal ground for complaint that the remainder 
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ir r of American Law Institute 
f the fur re not yet actually put up for 
sale is \ from sale 


Section 32. rk Must Be REASONABLY CER- 
I 


AIN IN Its TE! 

An offer must be so definite in its terms, or 
require such definite terms in the acceptance, that 
the promises and performances to be rendered by 
each party are reasonably certain. 


moment 
a. Inasmui i the law ntracts deals only 
vith duties defined by the expressions of the par- 
ties, the rule this Section is one of necessity as 
ell as of | he la innot subject a person 
to a contractu luty or give another a contractual 
right unless luct to be required is fixed by 
the expressions of the parties. A statement by A 
that he will pay B what A chooses is no promise. 
\ promise give B employment is not 
vholly illusory neither the character of the 
employment 1 the compensation therefor is 
stated, the promise is so indefinite that the law can- 
not enforce it, even if consideration is given for it. 
b. Promises be indefinite in time or in 


place, or in the rk or the property to be given 
: 


exchange for the mise. In dealing with such 

cases the law endeavors to give a sufficiently clear 

meaning to offers and promises where the parties 

ntended to et vain, but in some cases 
this is impossi 

Offers 9 | indefinite 

v later ‘ e precision and become valid of 





fers, by the subsequent words or acts of the offeror 
or his assent to words or acts of the offeree. 
Illustrations: 

1. A promises to B to serve him as a chauf- 
feur, and B promises A to pay him at the rate 
of $5 a day. For any services actually ren- 
dered under such an offer B is bound to pay 
at the agreed rate, but beyond each day on 
which service begins no executory obligation 
is created, in the absence of usage fixing the 
length of service customary in employment of 
the sort agreed upon. In dealing with per- 
sonal service the presumption that the perform- 
ance shall continue a reasonable time is not 
adopted. 

2. A. promises B to serve him as a chauf- 
feur, and B promises to pay him $100 a month. 
The full period for which the service is ex- 
pected to continue is not stated. There is at 
once a bilateral contract for a month’s service. 
It is often a difficult question of interpretation 
to determine whether an agreement specifies 
merely a rate of compensation, or indicates, at 
least impliedly, an understanding that the em- 
ployment shall continue for not less than ona 
of the periods for which the rate is stated, in 
which case there is a contract for one period, 
and at its expiration an offer for another in the 
absence of revocation. 

3. A promises B to employ him for a stated 
compensation and B promises A to serve there- 
for as long as B is able to do the work, or as 
long as a specified business is carried on. These 
promises create contracts, as a method is pro- 
vided for determining the length of the en- 
gagement. 

4. A promises B to sell and deliver goods 
to him, and B promises A to pay a specified price 
therefor. Though no time for performance is 
fixed, there is a contract, the presumption be- 
ing that the parties intended performance to 
be made within a reasonable time. What is a 
reasonable time is a question of fact, in each 
case depending on the character of the goods 
and all surrounding circumstances. 

5. A and B promise that certain perform- 
ances shall be mutually rendered by them “im- 
mediately” or “at once,” or “promptly,” or “as 
soon as possible,” or “in about one month.” 
All these promises are sufficiently definite to 
form contracts. 

6. A promises B to sell to him and B 
promises A to buy of him goods “at cost plus a 
nice profit.” The promise is too indefinite to 
form a contract. 

7. A promises B to execute a conveyance, 
or a year’s lease, of specified property and B 
promises A to pay therefor. Although the 
terms of leases and conveyances vary, the 
promises are interpreted as providing for docu- 
ments in the form in common local use, and 
are sufficiently definite to form contracts. 

8. A promises B to give him any one of 
a number of specified things which A _ shall 
choose, and B promises A. to pay a specified 
price. There is a contract. A method is pro- 
vided for determining what A is to give, and 
though what he gives is subject to his choice, 
he must give some one of the things specified. 
If he fails to do so the law will assess dam- 
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ages against him on the basis of the least valu- 
able of the subjects of choice. 

9. A promises B to do specified work or to 
transfer certain property and B promises A to 
pay therefor if it is satisfactory to him. These 
promises form contracts since a method is pro- 
vided for determining B’s duty which is not 
dependent on his mere whim but requires the 
exercise of honest judgment 

10. A promises B to do a specified piece of 
work and B promises A to pay a price to be 
thereafter mutually agreed. As the only meth- 
od of settling the price is dependent on future 
agreement of the parties, and as either party 
may refuse to agree, there is no contract. (It 
should be noticed that retention of a benefit 
under these circumstances may give rise to 
a quasi contractual duty.) 

11. A promises B to construct a building 
according to stated plans and specifications, 
and B promises A to pay $30,000 therefor. It 
is also provided that the character of the win- 
dow fastenings shall be subject to further 
agreement of the parties. The indefiniteness of 
the agreement with reference to this miinar 


matter will not prevent the formation of a 
contract. 
12. A promises B to sell to him and B 


promises A to buy of him all goods of a 
certain character which B shall 
business during the ensuing year. 
contract. 


Section 61. AccEPTANCE O01 
STATES PLACE, TIME OR MANNER O1 

If an offer prescribes the place, time or man- 
ner of acceptance its terms in this respect must be 
complied with in order to create a contract. If an 
offer merely suggests a permitted place, time or 
manner of acceptance, another method of accept- 
ance is not precluded. 

Comment: 

a. If the offeror prescribes the only 
which his offer must be accepted, an acceptance in 
any other way is a counter-offer. But frequently 
in regard to the details of methods of acceptance, 
the offeror’s language, if fairly interpreted, amounts 
merely to a statement of a satisfactory method of 
acceptance, without positive requirement that this 
method shall be followed 


need in his 
There is a 


OrreR WHICH 
ACCEPTANCE. 


way in 


Illustrations: 

1. A writes an offer to B in which A says, 
“IT must receive your acceptance by return 
mail.” An acceptance sent by any other means 
which reaches A as soon as a letter sent by re- 
turn mail would normally arrive, creates a con 
tract. 


2. A makes an offer to B and adds, “Send 


vour office boy around with an answer to this 
by twelve o'clock.” The offeree comes him- 
self before twelve o'clock and accepts. There 


is a contract. 

3. A offers to sell his land to B on certain 
terms, also saying: “You must accept this, if 
at all, in person at mv office at ten o'clock to 
morrow.” B’s power is strictly limited to one 
method of acceptance 

4. A offers to sell his land to B on certain 
terms, also saving: “You mav accept bv leav- 
ing word at my house.” This indicates one 


operative mode of acceptance; but B’s power is 
not limited to that mode alone. A _ personal 
notice to A would serve just as well. 

5. A makes an offer to B and adds, “My 
address is 53 State Street.” This is a business 
B sends an acceptance to A’s house 
There is probably 
interpretation 

requirement 
} 


address. 
which A receives promptly. 
a contract, but it is a question of 
whether A has made a positive 


of the place where the acceptance must be 
sent. 
Section 62. AccepTANCE WHICH REQUESTS 


CHANGE OF TERMS, 

An acceptance which requests a change or ad- 
dition to the terms of the offer is not thereby invali- 
dated unless the acceptance is made to depend on 
or assent to the changed or added terms. 

Illustration: 

1. A offers to sell B 100 tons of steel at a 
certain price. B replies, “I accept your offer. 

I hope that if you can arrange to deliver the 

steel in weekly instalments of 25 tons you will 

do so.” There is a contract, but A is not bound 
to deliver in instalments. 


TOPIC C. CONSIDERATION AND ITS 
SUFFICIENCY 

Section 75. DEFINITION 01 

(1) Consideration for a promise is 

(a) an act other than a promise, or 

(b) a forbearance, or 

(c) the creation, modification or destruction of 

a legal relation, or 

(d) a return promise, 
bargained for and given in 
promise. 

(2) Consideration may be given to the prom- 
isor or to some other person. It may be given by 
the promisee or by some other person. 
Comment: 

a. The law generally imposes n 


CONSIDERATION 


exchange for the 


duty on one 


who makes an informal promise unless the promise 
is supported by sufficient consideration. (See Sec- 
tion 19.) 

b. This Restatement distinguishes the two 
questions: whether there is consideration for a 


promise, and whether that consideration is sufh- 
cient. This Section defines consideration in effect 
as the price bargained for and paid for a promise, 
and in connection with Section 19 states the prin- 
ciple that, subject to certain exceptions, an informal 
promise is not binding unless an agreed price has 
heen paid for it. Consideration must actually be 
bargained for as the exchange for the promise \ 
statement that a consideration has been bargained 
for does not conclusively I 


prove the fact. Recital 
of a payment not in fact made, but stated to have 


been made as consideration, the statement heing 
inserted merely to make a transacti look like a 
bargain when in fact it was not a bargain, does not 
suffice. The existence or non-existence of a bar- 


gain where something has been parted with by the 
promisee or received by the promisor depends upon 


the manifested intention of the parties 


c. Furthermore, although a price has been 
agreed upon and paid for a promise, the promise 1s 
not binding unless the law deems the price suff- 


cient. The following sections state when an agreed 
price or consideration for a promise is sufficient to 
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binding and when such a price 


make the promise 
consideration is insufficient. The fact that the 

n the promise to his injury, or the 

e advantage therefrom, does not 


romisee reli 
yromisor gain 








: establish consideration without the element of bar- 
gain or agreed exchange, but some informal prom- 
ses are el le without the element of bar- 

iin. These fall and are placed in the category of 
yntracts wh re binding without assent or con- 
ideration See Topic D, Sections 85-93.) 

1. In unilateral contracts the consideration is 

j mething other than a promise. It may bea speci- 
fied act or forbearance, or any one of several speci- 
fied acts urances of which the offeree is 
given the choi r such conduct as will produce 

specified re t. The offeror may also offer or 
equest as col eration the creation, modification 
r destruct purely intangible legal relation. 
Not infrequently the consideration bargained for is 
act with th lded requirement that a certain 
legal result shall be produced. In bilateral con- 
tracts the cor ration is a return promise. What 
umounts to a mise is defined in Section 2. Con- 
sideration may consist partly of promises and 
partly of other acts or forbearances. Though a 
promise is itself an act, it is in this connection dis- 
tinguished other acts 
e. It matters not from whom the consideration 
moves or to m it goes If it is bargained for 

: as the exchang* r the promise, the promise is not 

gratuitous 

| 

Illustration Subsection 

j 1 At ests B to give him a book, prom- 

ising B $] therefor; or B offers 

, the book \’s promise to pay 
$10. In ¢ I the book is given and 

eceive eration for A’s promise. 

ae ises B $500 when B goes to col- 

i lege. If t romise is not made as an agreed 

exchange B’s going to college but is reason- 
ably to lerstood as a gratuity, payable 
on the stated contingency, B’s going to college 
is not co leration for A’s promise. 

3. A says to B, the owner of a garage, “I 
will pay 1 $100 if vou will make my car run 
properly.” The production of this result is the 
requested ideration 

4. A B’s horse in his possession. B 
vrites ‘If you will promise me $500 for 
the horse, he is yours.” <A promptly replies 

! making the requested mise. The property 

| in the horse at once passes to A. The change 
in vne consideration for A’s promise 
lilustrat Subsection (2 

5. A promises B to guarantee payment of 

a bill ¢ B sells the goods to C. Selling 

the goods to C is consideration for A’s promise. 

6. A makes a promissory note pavable to 

' B in ret iyment by B to C. The pay- 
ment is consideration for the note 
| 7. A. at C’s request and in exchange for $1 
paid by ¢ nises B to give him a book. The 
payment nsideration for A’s promise 
8. A ses B to pav B $1, in exchange 
; f ( A t e A a book The 
promises ar¢ nsideration for one another 
Section 76. Wuat Acts or FORBEARANCE ARE 
SUFFICIENT CONSIDERATION 
Any consideration other than a return promise 
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is sufficient to satisty the requirement of Section 
19 (c), 

(a) except where the person giving the consid- 
eration is, when he gives it, bound so to do 
by a duty owed to the promisor or to the 
public, or, if imposed by the law of torts 
or crimes, owed to any person, unless the 
existence of the duty is in doubt or is the 
subject of reasonable and honest dispute, 
and 
except where the consideration is the sur- 
render of an invalid claim or defense or 
the forbearance of an attempt to enforce 
an invalid claim or defense, and the person 
giving the surrender or forbearance as con- 
sideration has not an honest and reason- 
able belief in the possible validity of the 
claim. 

Comment: 


(b) 


a. Section 75 defines consideration. The pres- 
ent Section states what consideration is legally 
sufficient to support a unilateral contract. Legal 
sufficiency does not depend upon the comparative 
economic value of the consideration and of what 
is promised in return. (See Section 81.) 

b. The satisfaction of the requirement of the 
sufficiency of consideration, which is stated in Sec- 
tion 19 (c) as a requisite for the formation of an 
informal contract, is but one of the requisites 
enumerated in that Section. It is, however, with 
that requisite alone that the present Topic (Sec- 
tions 75-84) deals. The effect of illegality of the 
consideration will be stated in a later portion of 
the Restatement of this Subject. 

c. The duty referred to in this Section is con- 
fined to a duty for which any remedy ordinarily 
allowed by the law for that kind of duty is still 
available. One who may at will avoid a legal rela- 
tion or refrain from any performance without legal 
consequences, or against whom all remedies ap- 
propriate to the enforcement of his duty have be- 
come barred, is not under a duty within the mean- 
ing of the Section. 

Illustrations: 

1. In a State where the law permits a hus- 
band and wife to contract with one another, 
and to sue upon a contract so made, A’s wife, 
B, leaves him without just cause. A promises 
to pay B $1000 if she will return. Induced 
thereby, B returns. Her return is not sufficient 
consideration. 

2. A, an infant, promises B to pay B $50 
for a set of books which A does not need. B 
delivers the books. A becomes of age and 
threatens to rescind the bargain, as the law 
permits him to do. B promises A that if A 
will pay the $50 as originally agreed, B will 
give A another book. A induced thereby pays 
the $50. The payment is sufficient considera- 
tion. 

3. A buys goods of B and becomes in- 
debted therefor in the sum of $100. The Statute 
of Limitations bars any remedy of B to recover 
the debt. B promises A that if A will pay the 


debt, B will give A. a specified book. A pays 
the debt. The payment is sufficient considera- 
tion. 


4. A owes B a debt which is unliquidated, 
or of which either the existence or amount is 
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honestly and reasonably disputed. A payment 
of any amount by A is sufficient consideration 
for B’s agreement to accept it in full satistac 
tion. 

5. A owes B a liquidated and undisputed 
debt of $100. B has also another claim against 
A, the existence or amount whic): is honestly 
and reasonably disputed by A. A pays B $100 
in return for B’s agreement to accept the pay 
ment in full satisfaction of both claims. There 
is not sufficient consideration for B’s agree 
ment, since A has paid only what he was under 
a duty to pay. 

6. A owes B a liquidated sum ny pay 
ment by A at an earlier time, or in a different 
medium from that required by the duty, is suff 
cient consideration for B’s promise to accept it 
in full satisfaction if the difference in perform 
ance is part of what is sted and given in 
exchange for the promise 

7. A. owes B a matured liquidated debt 
bearing interest. Mutual promises to extend 
the debt for a year are binding, though the 
rate of interest is below that which the law 
which no interest 
it have paid the 

B from acquit 


reque¢ 


allows on ove! lue debts | 
has been contracted \ migl 
debt and altogether prevented 
ing a right to interest. 

8. A enters into a cont! 
a house, according to certain 
thousand dollars, which B agrees to pay. When 
the work is half done A finds that he will lose 
money by performing the contract, and informs 
3 that the work will stop unless B promises to 
pay two thousand dollars additional for its 
completion. B makes the promise and A there 
upon completes the building. There is no sufh 
cient consideration for B’s promise to pay the 
additional sum. If unforeseen difficulties justi 
fying A in rescinding the contract exist, there 


ict with B to build 


plans, for ten 


is sufficient consideration for a promise of add! 
tional payment 
Section 77. A Promise Is GENERALLY SUFFI 


CIENT CONSIDERATION 

Except as qualified by Sections 78, 79 and 80, 
any promise whether absolute or conditional is a 
sufficient consideration. 
Comment: 

a. This Section in connection with Sections 78, 
79 and 80 states what consideration is sufficient in a 
bilateral contract 

b. Where promises are exchanged, one or both 
of them may be conditional, and though the condi 
happen, and in that 
his promise it 


1 


1 


tion of a promise may never 
event the promisor will not violate 


he does nothing, this alone does not prevent the 
promise from being sufficient consideration. Such 
conditional promises as are insufficient considera 


tion are defined in Sections 78 and 79. 

Within the definition of consideration in Sec 
tion 75, taken in Section 77 
promise by A to B is sufficient consideration for a 
Illustration [8] under 


connection with a 
promise by B to C (See 
Section 75.) 

Section 78. \ Promise Is INSUFFICIENT CON- 
SIDERATION IF ITS PERFORMANCE WouLpD OBVIOUSLY 
Be INSUFFICIEN1 

A promise is insufficient consideration if the 
promisor knows or has reason to know at the time 
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of making the promise that it can be performed by 
some act or forebearance which would be insufh- 
cient consideration for a unilateral contract. 
Comment: 


a. The rule stated in this Section is applicable, 
though but for the return promise the promisot 
would not have done what he has promised, 
though for lack of money or for other reason he is 
unable to do s 

Illustrations 

l. A’s promise to pay a debt to B, his 
promise to perform an existing yntractual 
duty to B, his promise to perfo1 fficial 
duty, his promise to refrain from ¢ tir 


a tort against B or against a third person (A 


having no honest and reasonable doubt as t 
the facts on which his duty depends), are all 
insufficient considerations for a promise by B 
though but for B’s promise A would not have 


fulfilled his previous duty. 


2. A promises B to surre t 
bear suit upon an invalid claim either against 
B or against C, which A does not nestly and 
reasonably believe has _ possible ilidity In 


A’s promise is insufficient consi 
a promise by B 


either case 
eration f 
CONTRACTS UNDER SEAL 

Section 95. REQUIREMENTS FoR S ED (| 
rRACT, 

The requirements of the law for the formation 
of a contract under seal are: 

(a) A sealed written promise and delivery, 
either unconditionally or in escrow, of the docu- 
ment containing it; and if the delivery is in escrow, 
the happening of the condition on which delivery 
is made; 

(b) A promisor and a promisee each of whom 
has legal capacity to act as such in the proposed 
sealed contract; and each of whom is so named or 
described in the document as to be capable of 
identification when it is delivered; 

(c) Acceptance by the promisee or grantee in 
the case stated in Section 105; 

(d) That the transaction, though satisfying the 
previous requirements, must not be void by statute 
or by special rules of the common law. 


Special Not The law regarding contracts 
under seal has been much changed by statute 
in many States of the United States. In nearly 
half of the States the distinction betwee sealed 
and unsealed writings is abolished. I: m 
ber of othe States statutes var the eftect 
which the common law gave to seals 
Comment 

a. The explanation of these € r Ss s 
eiven in Sections 96-110 The word “written” in 
this section and hereafter, and the rd “writing” 
include printing and other means ressing 
characters on paper or other substance: The non 
existence of one or more of the requisites stated ii 
this section does not preclude the formation of an 
informal contract if the requisites for such a con- 
tract exist 

b. A. contract under seal is almost iriably 
signed, but such a contract is possible without 





onature 
Section 96. DEFINITION OF A S! 
A seal is a piece of wax, a wafer or other sub- 
stance, affixed to the paper or other material on 
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which a promise, release or conveyance is written, 
or a scroll or sign, however made, on such paper or 


other material, or an impression made thereon; 
provided that by a recital or by the appearance of 
the document an intention of the promisor, releasor 
or grantor is manifested that the substance, scroll, 
sign or impression shall be a seal. 
ommenti ; 
The de t f a seal in this Section 
in most States, 
d the rule as far 


1s 
Statutes genera extend¢ 


er t Section the question whether a 
determined from 
extrinsic circum- 
stances is not ssible to prove or disprove this. 
shown 
whether a 
see Section Y3) 


Such circums es may, lowever, be to 


stions 


delivered (see 


mise to B and after 
he document 
There is 
ion of the docu- 
no recital, that 
the water tended to be a seal. 


itten promise t 


aled. 


J 
J 


» B and after 
line. The 
sealed. 
dash or 
Evi- 
1t admissible. 
tated in Illus- 
that it is 
the dash 


+ ] j ‘ 
nis signa l Sa asu I Vaving 


t 1s 
| 


ites 
if 


that 


Section 103. WHat DELIVERY IN 
CROW AND Its EFFECT. 

(1) A promise under seal is delivered in escrow 
by the promisor when he puts it out of his posses- 
sion without reserving a power of revocation, and 
with the expressed intent that the promise shall be- 
come a contract under seal upon the happening in 
the future of some condition not expressed in the 
document, and shall not become a contract under 
seal until that time. This condition must be some- 
thing other than the promisor’s future mental desire 
or intention. 

(2) On the happening of such a condition as is 
stated in Subsection (1) the promise becomes a 
contract under seal. Until the time has elapsed for 
the happening of the condition that was fixed by 
the promisor when he delivered the document, or, 
if he then fixed no time, until a reasonable time has 
elapsed for the happening of the condition, the 
promisor has no power to annul the delivery. There- 
after he has a right to reclaim the document, if the 
condition has not happened. 


Comment 
Deliver escrow is to be distinguished 
from delivery t 1 as agent for the promisor 
lilusts 
( to B a sealed promise in 
atic 1s see, but A states 
when s ring the document that it is not 
P é ( B shall first erect a certain 
fence t the fence must be erected by 








the following July 1. A’s promise does not 

become a contract under seal until the fence is 

built, nor even then unless the fence is com- 
pleted by July 1. A cannot revoke the delivery 
until Bb has had the time specified for building 
the fence. 

2. A and B make an informal contract by 
which A agrees to give his sealed promise to 
pay $10,000 and B agrees to convey Blackacre 
and Whiteacre, documents to be exchanged at 
the C bank. A immediately thereafter writes 
and seals a promise for the agreed amount, and 
delivers the document to the C bank, stating 
that it is not to be binding until B shall deliver 
a conveyance of Blackacre and Brownacre. B 
tenders in accordance with the original con- 
tract a conveyance of Blackacre and Whiteacre. 
A’s promise does not become a contract under 
seal. He has violated his original contract with 
b, but the condition imposed by him when de- 
livering his written promise in escrow is never- 
theless operative. 

Section 121. DiscHaArGE or a JoInT PRoMiIsoR 
DisCHARGES CO-PROMISOR. OTHERWISE OF CONTRACT 
Not To Sue A Jornt PRoMIsor. 

(1) Where the obligee of a joint contractual 
promise discharges a promisor by release, rescission 
or accord and satisfaction, the other joint promisors 
are thereby discharged. 

(2) Where such an obligee contracts not to sue 
a joint promisor, the other joint promisors are not 
discharged except in the cases and to the extent 
required by the law of suretyship. 

Comment: 

a. A. discharge of one or more of a number of 
promisors bound for the same performance may 
affect the other promisors by virtue of the rules 
governing joint promisors or by virtue of the rules 
governing principal and surety. Only the first of 
these two sets of rules are dealt with in this Chap- 
ter. It may be said, however, that a surety whether 
bound merely severally, or jointly, or jointly and 
severally, may be discharged in whole or in part if 
the creditor deals with the principal debtor, know- 
ing that he is such, to the prejudice of the surety. 

b. The word obligee as used in this Section, 
and in Sections 123, 128-132, includes not only a 
promisee but any beneficiary who under the rules 
enforce a 


of Sections 133-145 has the right to 
promise. 
Section 122. Errect or Express RESERVATION 


Os.icee’s Ricuts AGAINST CO-OBLIGOR. 

Written or oral words of a person entitled to 
enforce a promise which purport to discharge the 
promisor but expressly to reserve rights against 
other promisors jointly bound for the same per- 
formance do not operate as a discharge of the 
promisor but only as a promise not to sue him, ex- 
cept that a written discharge cannot be varied by 
an accompanying oral statement or agreement that 
rights against other promisors are reserved. 
Comment: 

a. Words which, if taken literally, purport to 
discharge a joint promisor are repugnant to words 
purport to reserve rights against other joint 
promisors; since, if one of them is discharged, it 
necessarily follows that the others are. A similar 
principle is applicable where co-promisors, whether 


oO} 


which 
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jointly bound or not, are principal and surety. 
Words which purport to discharge the principal are 
repugnant to words which purport to reserve rights 
against the surety. In both these cases the nearest 
approach that can be made to giving effect to the 
expressed intention is to interpret the words as a 
promise not to sue (instead of a release or dis- 
charge), coupled with a reservation of rights against 
co-debtors. This interpretation is given to the 
words whether they are written or oral; except that 
where the words of release or discharge are written 
and the attempted reservation of rights is oral, the 
parol evidence rule precludes effect being given to 
the attempted reservation. Whether words which 
are interpreted as a promise not to sue are oper- 
ative as a contract depends on the existence of the 
requisites for the formation of a contract as stated 
in Sections 19 and 95 

b. The word discharge is a general word cover- 
ing all methods by which legal duty is extinguished. 
It does not include a contract not to sue or an un 
executed accord. 

Illustration: 

1. A and B are jointly bound by contract 
to C. C, for sufficient consideration, or under 
seal, signs a release of all rights against A, 
adding to the release these words: “reserving, 
however, all my right against B.” Neither A 
nor B is released but C has contracted not to 
sue A. 

Section 123. DiscHARGE oF A JOINT AND SE\ 
ERAL Promisor DiscHARGES JOINT BUT NoT SEVERAL 
Duties OF Co-PROMISORS. 

Where the obligee of joint and several con- 
tractual promises, discharges a promisor by release, 
rescission or accord and satisfaction, the other 
promisors are thereby discharged from their joint 
duty, but not from their several duties, except in 
the cases and to the extent required by the law of 
suretyship. 

Comment: 

a. The statements with reference to suretyship 
in the Comment to Section 120 (2) are applicable 
also to this Section. 


Section 124. Errect or A Contract Nort To 
SvuE A PROMISOR ON OBLIGEE’S RIGHTS, 


A contract by the person entitled to receive 
performance not to sue one or more of several, or 
of joint, or of joint and several promisors is not 
violated by making such promisors defendants in 
a suit on the joint promise and obtaining judgment 
against them, if none of their assets are seized by 
the plaintiff in entire or partial satisfaction of the 
judgment. But a contract that one or more of 
such promisors shall not be sued or made answer- 
able by anyone upon the joint promise is violated 
if any of their assets are seized or they are in any 
way made answerable either by the person entitled 
to receive performance or by a co-promisor. 


Comment: 

a. One of a number of co-promisors may suffer 
loss on breach of his promise in either of two ways: 
(1) by having his property directly levied upon by 
the creditor, or (2) by being compelled to give con 
tribution or indemnity after the creditor has levie 
on the assets of the other pr This Section 
distinguishes contracts with the creditor which will 


l 


misors 





protect a promisor from loss of the first kind from 
those which will protect him from both kinds 
Illustration. 

1. A and B are jointly [ 
to C for the payment of $100. A and B by 
contract or relation with one another should 
pay this in equal shares. C in consideration of 
a payment by A of a book and in addition $25 
towards the payment of the debt, contracts not 
to sue him, reserving his rights against B. 
Thereafter C sues B, who by appropriate plea 


bound as 


principals 


in abatement or motion sets up the nonjoinder 
of A. C makes A a party defendant, and re- 
covers judgment against A and B for $75. C 
satisfies an execution for this amount, by levy 


on B’s land. B by subrogation to the judgment, 


or otherwise, compels A to repay him $25. A 
then sues C for alleged violation of C’s contract 
not to sue A. A cannot recover 


Section 125. Survivorsuip or Joint Duties, 

On the death of a joint promisor in a contract 
when one or more of the joint promisors are still 
surviving, the estate of the deceased promisor is 
not bound by the joint promise unless all of the 
surviving joint promisors are insolvent; nor in that 
event if the deceased promisor was a surety. 
Comment: 

a. Where joint 
bound, the principle of survivorship 


promisors are als severally 
ot applic- 


able to the several duties. 


Section 150. Derrinition or Errective ASSIGN- 
MENT. 

(1) An effective assignment is one by which 
the assignor’s right to performance by the obligor 
is extinguished and the assignee acquires a right to 
such performance. 

(2) An assignment is not ineffective because 
it is conditional, revocable or voidable by the as- 
signor for lack of consideration or for other reason, 
or because it is within the provisions of a Statute 
of Frauds. 


Comment 
a. The requisites for an effective assignment 


are stated in the following Sections 


b. An effective assignment ordinarily extin- 
guishes immediately the right of the assignor, and 
creates a similar right in the assignee, though even 


after the assignment legal consequences may fol- 
low from the assignor’s former ownership of the 
right [see Sections 170 (2a), 173]; but a condi- 
tional assignment does not have this effect until 
the condition happens, and where there is an as- 
a future right [see Section 154 (1)] 
shed or new 


signment of 
strictly no old right can be extingui 
right created until the future right arises 
Illustration of Subsection (1 
1. A has a right to $100 against B. A 
effectively assigns his right to C. A’s right is 
thereby extinguished, and C acquires a right 
against B to receive $100 
Illustration of Subsection (2 
2. A has a right to $400 against B. A, in 
consideration of an automobile, assigns his 
right to C on condition that the car runs one 
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thousand miles without needing repairs. The 
assignment effective according to its terms. 


Section 151. WHat Ricuts Can Be EFFEc- 
f TIVELY ASSIGNI 

A right may be the subject of effective assign- 

ment unless, 

(a) the substitution of a right of the assignee 
for the right of the assignor would vary 
materially the duty of the obligor, or in- 
crease materially the burden or risk im- 

j posed upon him by his contract, or impair 
materially his chance of obtaining return 
performance, or 

(b) the assignment is forbidden by statute or 
by the policy of the common law, or 

(c) the assignment is prohibited by the con- 
tract creating the right. 


—_ 





IUustration f Clause (a 
1. B, in November, 1924, promises A to 
pay him $50 on January 1, 1925, in considera- 
tion of \ h A contracts to paint B’s fence 
during the nter of 1925. In December, 1924, 
' A, after n ing to another State, assigns his 
j right to receive the $50 to C. The assignment 
is not ettecti 
2. B contracts to sell to A for three years 
250 tons e a week. A. promises B to pay 
him therefor a stated price per ton. A may as- 
sign effectively his right under the contract 
oe S.. 
; 3. B contracts for sufficient consideration 
to support A for the remainder of A’s life. B 
commits a material breach of this contract. A 
may assign effectively his right of action to C. 
4. B sells his business to A, contracting 
that he will not enter into competition with A. 
\ sells the isiness to C who receives from A 
as part of the bargain an assignment of A’s 
right to have B refrain from competition. The 
assignment is effective and B may be enjoined 
from competing with C, with respect to the 
business derived from B, since B’s contract is 
interpreted as binding him not to compete with 
the busine vhich he has sold whether that is 
conducted by the promisee or by his successor. 
Illustrations of Clause (b 
5. A, a retired officer of the United States 
Army, borrows money from C and in order to 
secure the loan assigns to C whatever is due 
or shall become due to A. under his pension. 
The assignment is ineffective under the statutes 
of the United States, both as to any sum of 
money then due and also as to any sums which 
subsequent ecome due 
6. A spendthrift, becomes engaged to 
marry B, an heiress. A borrows money from 
C, and in order to secure the loan assigns to C 
his right to hold B to her engagement. B, with- 
out legal justification, jilts A. C cannot recover 
from her for not marrying A; the assignment 
being against the policy of the common law. 
7. A, a public official, assigns for value to 
C, salary or fees which A has already earned 
and also | unearned salary for the ensuing 
month The assignment of the earned salary 
or fees is effective, in the absence of statutes to 
the contrat but the assignment of the un- 








earned salary is ineffective, the assignment be- 
ing against the policy of the common law. 


Section 152. WHEN AN OsLicor Must Per- 
FORM TO AN ASSIGNEE INSTEAD OF TO THE ORIGINAL 
OBLIGEE. 


(1) If the performance which an obligor is 
under a duty to render involves co-operative action 
by the obligee of such a nature that the obligee has 
power to delegate the action to an agent, an effect- 
ive assignment of the obligee’s right subjects the 
obligor to a duty to perform with the co-operation 
of the assignee instead of that of the obligee. 

(2) The performance that an obligor is under 
a duty to render can be changed by assignment of 
the obligee’s right only as stated in Subsection (1) 
and in slight and unimportant details. 

Comment: 

a. This Section relates to the assignment of 
rights. The effect of attempted substitution of an- 
other in his place by one who is subject to a duty is 
stated in Section 100. The latter Section defines in 
what cases delegation of the performance of duties 
is possible, and the same principles are applicable in 
determining when (in the words of the present 
Section) “co-operative action by the obligee” is “of 
such a nature that the obligee has power to delegate 
the action to an agent.” 

b. Performances required by a contract may be 
divided into two classes: (1) performances of the 
obligor that involve co-operative action by the 
obligee, such as are required by contracts to pay 
money to the obligee, to sell to, or to buy from him, 
to serve under his personal direction, or to give 
personal direction to his work; and (2) perform- 
ances by the obligor that involve no such co-opera- 
tion, such as are required by contracts to go to 
Rome, or to forbear from suit, or to refrain from 
competition, to pay money to a third person, to self 
to or buy from or work for a third person. 

c. Where a duty is within Subsection (1), an 
effective assignment of the obligee’s right changes 
the duty to which the obligor is subject in this re- 
spect, that he is bound to perform with the co- 
operation of the assignee instead of with that of the 
obligee. If the nature of a contract is such that a 
change in the person who must give co-operation 
materially alters the burden imposed upon the 
obligor, an assignment cannot substitute a new 
person to receive the performance, but at most can 

give the assignee a right to require the obligor to 
render performance with the co-operation of the 
obligee. 

d. The ordinary meaning of parties to an as- 
signment doubtless is that where performance of 
the contract was originally to be rendered to or 
with the co-operation of the assignor it shall by 
virtue of the assignment be rendered to or with the 
co-operation of the assignee. 

Illustrations: 

1. B contracts to sell A specified goods for 
a stated price. A effectively assigns his right 
to C. On tender of the agreed price C has a 
right to have the goods delivered not to A, but 
to himself. 

2. B contracts with A to furnish A’s family 
with all the coal it shall need for the ensuing 
year. A assigns his rights under the contract 
to C. C can acquire no right against B that 
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C’s family shall be supplied with coal, but 1! 
such is the intention of the parties, may acquire 


a right that A’s family shail be supplied. 

3. B contracts with A to serve A as a valet. 
A, for value, signs and delivers to C a paper 
reading, “I to C my rights under my 
contract with B.” C acquires no right to have 
B act as valet to himself. If it were permissible 
to interpret the assignment as indicating a pur 
pose to give C a right to have B act as valet 
to A, C would acquire such a right. 

4. B, a silver mining company, contracts 
with A, a smelting company, to deliver b’s ore 
to A for smelting. A contracts to smelt the 
ore and to deliver the metal thereby obtained 
to B, receiving an agreed price for the work. 
A’s right to receive the ore is assigned fo 
value by him to C. A remains financially re 
sponsible but ceases to operate a smelter. The 
assignment is ineffective. The contract to de 
liver valuable ore to the assignor involves a 
degree of personal confidence which precludes 
the substitution of an assignee to receive the 
ore. C, therefore, has no right to the delivers 
of ore to himself, and as A. has ceased to carr) 
on the smelting business, C has no right to re 
quire B to deliver ore to A. 

5. B contracts to sell to A, an ice cream 
manufacturer, the amount of ice A may need in 
his business for the ensuing three years, to the 
extent of not more than 250 tons a week, at a 
stated price a ton. A makes a corresponding 
promise to B to buy such an amount of ice. A 
sells his ice cream plant to C and assigns to 
C all A’s rights under the contract with B. The 
assignment is ineffective. B can no longer tu 
nish ice for A’s business since A has ceased to 
do business. B is not bound to furnish ice for 
C’s business; nor is he bound to furnish C ice 
up to the agreed maximum for the plant orig 
inally owned by A, now that it is owned and 
operated by C. It would be otherwise if B’s 
contract with A had been to furnish such ice 
as the plant might require. 

6. B contracts to sell and deliver 10 tons 
of coal to A at A’s house. C lives next door 
to A and has equal facility for receiving de 
livery of coal. A assigns his right under the 
contract to C and directs B to deliver the coal 
at C’s house. B is under a duty to do so. The 
change in the required performance is so slight 


that B has no valid objection. 


Section 158. In Wuart C 
SIGNMENTS ARE REVOCABLE. 

(1) The right acquired by the assignee under 
a gratuitous assignment is revocable by the assign- 
or’s death, by a subsequent assignment by the as 
signor, or by notice from the assignor received by 
the assignee or by obligor, unless, 

(a) the assignment is in a writing either under 
seal or of such a nature as to be capable of 
transferring title to a chattel without de- 
livery thereof and without consideration ; or 
the assigned right is evidenced by a tang- 
ible token or writing, the surrender of 
which is required by the obligor’s contract 
for its enforcement and this token or writ- 
ing is delivered to the assignee; or 
the assignor should reasonably expect the 
assignment to induce action or forbearance 


assign 


ASES GRATUITOUS As 


(b) 


(c) 





of a definite and substantial character on 
the part of the assignee and such action or 
forbearance is induced. 

(2) If an assignee holding an assignment re- 
vocable because gratuitous obtains before revoca- 
tion, 

(a) payment or satisfaction of the obligation, or 

(b) judgment against the obligor, or 

(c) a new contract of the obligor by novation. 

He can hold what he has thus acquired. What- 
ever he obtains after revocation can be recovered 
from him by the assignor. 

Comment to Subsection (1b): 

a. Surrender of a tangible toke 
required by the obligor’s contract n 
the requirement is stated in express terms, 
where it is a proper implication from 
or other surrounding circumstances 


writing 15 
it only where 
but als 


business usage 


Illustrations: 

1. A delivers gratuitously to B 
bank book, a non-negotiable promissory 
a non-negotiable bond, a life insurance 
and a certificate of stock expressed 
intent of making B the owner of 
which these documents are evidence. 
livery operates as an irrevocable effective as 
signment of the rights as well as of the docu 
ments. 

2. A delivers gratuitously to B a 
randum and a written contract, in each 
evidence of an obligation of C to A, but ol 
which the surrender was not required by the 
respective contracts as a condition of enforcing 
a right against C, with the expressed intent ot 
making B the owner of the rights of which 
these documents are evidence. A’s death, a 
subsequent assignment by him or a notice de- 
livered by him to B or C revokes the gift, and 
if B thereafter obtains satisfaction of the obli 
gation he must surrender the proceeds to A ot 
to his estate or his subsequent assignee, 


a savings 

note, 
policy, 
with the 
the rights ol 
Such de 


memo 
case 


Edward Kaestner 


The sudden death of Mr. Edward Kaestner in his home, 1 
Providence Place, Albany, N. Y., which occurred March 8, 
1928, was a severe shock to his many friends and acquaintances 
who deeply feel his untimely decease is especially 
felt among the members of the American Bar Association, to 
whom he was well and favorably known as an able assistant 
and right hand man to Mr. Frederick E. Wadhams, who was 
for twenty-five years Treasurer of the Association 

Mr. Kaestner was associated with Mr. Wadhams for 
thirty-seven years and his broad knowledge and insight and 
experience in the business and needs of the Bar Association 
established an enviable reputation for his foresight and accurate 
decision in his chosen field. The American Bar Association 
had a membership of nearly three thousand members when Mr 
Wadhams first became its Treasurer. Mr. Kaestner devised 
and developed a plan which was instrumental in 
the total list of members in the American Association to up 
wards of twenty-five thousand. After Mr. Wadhams’ death 
in 1926, Mr. Kaestner was appointed acting Treasurer of the 
Association. 

Mr. Kaestner was a great lover of music and was Busi- 
ness Manager of the “Albania Symphonic Orcl number- 
ing some eighty pieces for five years 


His loss 


increasing 


estra 





He was born at Albany, N. Y., on Fel 72. He 
attended the public schools and the privat Prof 
Carl A. Meyer. At the age of 19 years e law 
office of Mr. Wadhams in the old Tweedl whon 
he was assori*ted until the death of Mr. VW ns in Septen 
ber. 1926. He was married to Lucille Malcolm, who survive 
him, as also does a brother, Julius A. Kaestner of Albany, N 
Y.. and a sister, Mrs. Paulina Fuchs of Brook! N. ¥ 
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UNIQUE FEATURES ARE PLANNED FOR COMING 


SEMI-CENTENNIAL CELEBRATION 


Pageant of the Signing of Magna Carta to Achieve Striking Effects on Thursday Night— 


Notable 
Will Speak on 


Program 


“Fifty 


oan Exhibition of Historical Material—Representatives of Other Professions 
Years of Progress’ —Associate Justice Harlan F. Stone on 
Chief Justice of Irish Free State to Address Meeting—Numerous 


ns for Entertainment of Visitors—Tentative Program of Association 


and Subordinate and 


EMARKABLE features of a character never 
heretof attempted at an annual meeting of 


he ition will serve to make the Semi- 
Centennial Celebration at Seattle on July 25, 26 and 
27 a fitting mmemoration olf a great occasion. 
here y e a pageant showing the Signing 
of Magna Carta. This will be of surpassing inter 
est not ly to those in attendance but also to the 
Bar and the people of every country in which the 
Anglo-Sax eas of law and liberty have taken 
root. It a brilliant spectacle, made so with 
the aid of it expert ingenuity can devise, and 
a tremend ifirmation of the continuity of his- 


tory and t ecular development of great princi- 


ples. Fr innymede to the Semi-Centennial 
Celebratio1 the American Bar Association may 
seem a fa ry at first, but the long-extended links 
between t two events become clear and indis 
putable t ho gives even a brief glance at the 
history ree institutions 

Casting about for special features with which 


to make the Semi-Centennial Celebration notable, 
the Special nmittee having this branch of the 
program it irge decided that this event, so pro- 
foundly significant in popular tradition, furnished 


; 


an opportunity for scenic display, dramatic interest, 


and for invoking the spirit of the past “to glorify 
the present,” that should not be passed by. The 
Executive Committee promptly adopted the Special 
Committee’s views and authorized it to proceed. 
Then came investigation to determine everything 


that had been done or attempted on this particular 


subject in tl vay of commemoration, careful in 


quiry into historical sources to provide fitting and 
accurate material and—what in such cases is highly 


Important 
preparati 


engagement of an expert in the 
| presentation of pageants. He is 


now busil gaged with the details of the work. 
It has bee ecided, at his suggestion, that the 
pageant be given at night instead of in the day, as 
better effects can be secured It will therefore be 
given Thursday evening at 10 o’clock in the stadium 

i the University of Washington at the conclusion 
of the that evening by Associate Justice 
of the Unit tates Supreme Court, Harlan Fiske 
Stone 


A nothe eature which promises to be of per- 


haps equal terest is a Loan Exhibition of valuable 
documents ks and other material of importance 
in the histor f law. The matter is being broached 
to various institutions and other owners of such 
material wit view to securing their cooperation. 
Members attending the Semi-Centennial Celebra- 
tion should tl be afforded ypportunity of ex- 


Allied 
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Bodies — Other Information 


amining one of the most interesting and significant 
collections that can be imagined. 

hen there is the Symposium at the afternoon 
session of J uly 25 on “Fifty Years of Progress,” at 
which specially invited and notable representatives 
of Medicine, Theology, Teaching and Engineering 
will address the Association. They will doubtless 
set forth the relations between their professions and 
that of the Law, among other things, and perhaps 
suggest ways in which all may cooperate more 
effectively for the common good. The committee is 
not yet prepared to announce the names of repre- 
sentatives of these sister professions, but readers 
may be assured that they will be outstanding men 
who are able to speak with authority on their spe- 
cial subjects. The plan for this Symposium is an 
eminently fitting culmination and illustration of the 
growing spirit of cooperation between the legal and 
other professions which has been so strikingly 
exemplified during the past few decades. 

The list of speakers at the other sessions will 
be in every way worthy of the special occasion. 
Mention has already been made of Associate Jus- 
tice Stone, who will speak on Thursday evening 
This has been set aside as Judicial Night, and mem- 
bers of the United States Supreme Court, the Pre- 
siding Judges of all the Circuit Courts of Appeal, 
the Chief Justices of the State Courts and represen- 
tatives of the Supreme Courts of Canada have been 
invited to be present and occupy the platform in 
their judicial robes. Wednesday evening Hon. 
Hugh Kennedy, Chief Justice of the Irish Free 
State, will speak on “The Character and Sources of 
the Constitution of the Irish Free State.” This has 
been set aside as Bar Association Night and the 
Presidents of the State Bar Associations will be 
invited to attend and occupy the platform. The 
list of speakers has not yet been completed, but will 
he published in the June issue of the JoURNAL. 

Another outstanding feature of the meeting 
which must not be omitted is Seattle itself and the 
scenically beautiful territory in its neighborhood or 
within easy reach. Another will be the program of 
entertainment which the local and State Bars are 
preparing, and which promises to be unique and 
memorable. A brief outline of what the local com- 
mittee is preparing will be found on another page 
of this issue. Never have the officials of the Asso- 
ciation met with more enthusiastic cooperation and 
never before has the success of that cooperation 
heen more clearly assured in advance. 

Following is the tentative program of the Asso- 
ciation and subordinate auxiliary bodies; also fur- 
ther information as to the entertainment program, 
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the tour trains to Seattle, and hotel rates and 
accommodations. 
Wednesday, July 25, at 10 A. M. 
Addresses of Welcome. 
Annual Address by President of the Associa 


tion. 

Announcements. 

Report of Secretary 

Report of Treasurer. 

Report of Executive Committee 

Nomination and Election of Members. 

State delegations will meet at the close of this ses 
sion to nominate members of the Genral Council, and to 
select nominees for Vice-President and Local Council 
for each State. 

Wednesday, July 25, at 2:30 P. M. 
Symposium—“Fifty Years of Progress.” 
Speakers and subjects to be announced later 

Wednesday, July 25, at 8:30 P. M. 
Address by Honorable Hugh Kennedy, Chieti 

Justice of the Supreme Court of the Irish Free 

State, “The Character and Sources of the Consti- 
tution of the Irish Free State.” 

10.00 P.M. President’s Reception, 

Room, Olympic Hotel 

Thursday, July 26, at 10 A. M. 
Metropolitan Theatre 


Spanish Ball 


A. M. 
10:10—Report of the work of the 
Institute. 


American Law 


Reports of Sections and Committees 


(The names of the respective Chairmen are given. ) 


SECTIONS 

A. M. 

10:10 Comparative Law Bureau. William W. 
Smithers, Philadelphia, Pa 

10.20 Criminal Law. Justin Miller, Los Angeles, 
Cal. 

10:40 Judicial Section. T. Scott Offutt, Towson, 
Md. 

11.00 Patent, Trade-Mark and Copyright Law. 
Edward S. Rogers, Chicag I] 

11.15 Mineral Law. Gurney E. Newlin, Los An- 
geles, Cal 

11.30 Uniform State Laws. jesse A. Miller, Des 
Moines, Ia. 

11.45 Public Utility Law. John F. MacLane, Salt 
Lake City, Utah 

12.00 Conference of Bar Association Delegates 
Josiah Marvel, Wilmington, Del 

COMMITTEES 

P. M. 

12.15 Publicity. Walter H. Eckert, Chicago, III 

12.30 Membership. Edward A. Zimmerman, Chi 


cago, Ill 


12.45 Memorials. William P. MacCracken, Jr., 
Chicago, Ill 
100 Adjournment 
Thursday, July 26, at 2 P. M. 
Metropolitan Theatre 
COM MITTEE REPORTS 
P. M 
2.00 American Citizenship EF. Dumont Smith, 


Hutchinson, Kans 











2.10 Education of Aliens and 


William C. Kinkead, Cheyenne, Wy 


Naturalization 



























2.15 International Law. James Brown Scot 
Washington, D. C. 
2.25 Removal of Government Liens on Real Es- ‘ 
tate. John T. Richards, Chicago, Ill. : 
2.30 Jurisprudence and Law Reform. Henry W : 
Taft, New ‘York City. 
2.45 Federal Taxation. Hugh Satterlee, New 
York City. 
3.00 Salaries of Federal Judges. A. B. A ews 
Raleigh, N. C. 
3.10 Admiralty and Maritime Law. Charles R : 
Hickox, New York City. 
3.15 Commerce. Rush C. Butler, Chicago, II] 
3.30 Commercial Law and Bankruptcy. Jacob M ' 
Lashly, St. Louis, Mo. 
3.45 Use of the Word “Attorney.” ] Laffey 
Wilmington, Del. 
4.00 Professional Ethics and Grievances. Thoma 
Francis Howe, Chicago, III 
4.15 Supplements to Canons of Professional ; 
Ethics. Charles A. Boston, New York ‘ 
Thursday, July 26, at 8.30 P. M. 
Address by Honorable Harlan Fiske Stone, 
\ssociate Justice of the Supreme Court ot the 


United States. 


10.00 Pageant “The Signing of Magna Charta 

University of Washington Stadium 
Friday, July 27, at 10 A. M. 
Metropolitan Theatre 
COMMITTEE REPORTS 

A. M 

10.00 Publications. Alfred C Inte ! New 
York ( ity. 

10.20 Uniform Judicial Procedure. Thomas W. 
Shelton, Norfolk, Va. 

10.30 Insurance Law. William Brosmith, Hart 
ford, Conn. 

10.50 Legal Education. William Draper Lewis 
Philadelphia, Pa. 

11.00 Legal Aid. Reginald Heber Smith, Boston 
Mass. 

11.20 Air Law. Chester W. Cuthell, New York 
City 

11.30 Change of Date of Presidential Inaugura- 
tion. Levi Cooke, Washington, D. C 

11.40 Noteworthy Changes in Statute Law 
Joseph P. Chamberlain, New York City 

12.00 Nomination and Election of Officers 


Miscellaneous Business 
\djournment sine die. 


Friday, July 27, at 2 P. M. 


(Subject to be announced later 


Sightseeing trip around Lake Washingto 


nearby points of interest 
Friday, July 27, at 7 P. M. 


Annual 


ladies and guests 


Saturday, July 28 
All day tour as guests of Seattle and W: 


ton State Bar Associations. 


sioners on Uniform State Laws 
Junior Ball-Room, Olympic Hotel, S 


Dinner of members of the Associatio1 


Thirty-eighth Annual Conference of the Commis- 
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Unique FEATURES PLANNED FOR SEMI-CENTENNIAL CELEBRATION 








Tuesday, July 17, to Monday, July 23, Inclusive 


July 17, A.M President’s Address and Commit- 
e€ Reports 
, iform Mechanics’ Lien Act. 
Ever Dinner for Commissioners and 
guests 
July 18, A. M lechanics’ Lien Act. 
2-3 :30 P.M Mechanics’ Lien Act. 
3:30-5 P.M \mendments to Negotiable Instru- 
ts Law 
luly 19. A nendments to Negotiable Instru- 
ents Law 
2-3 :30 P. kh rm Public Utilities Act, Uni- 
m Public Utilities Securities 
Act, and Uniform Business Corpo- 
it n Act 
3 :30-5 P.M. Social Welfare Acts 
July 20, A. M Social Welfare Acts. 
P.M Social Welfare Acts Section. 
July 21, A. 4 Reports of Committees on Aero- 
nautics, Compulsory Attendance 
Witnesses and Guardianship of 
Soldiers 
P.M No session 
July 23, A.M Xeport of Committee on Uniform 
in relation to Corpus and In- 
me 
P. \ niform Acknowledgment Act and 


Report of Committee on Uniform 
Firearms Act 
Conference of Bar Association Delegates 
nth Annual Meeting 
Hotel 
Monday, July 23, 7 P. M. 


Olym pu 


Dinner 1 their 


ende delegates and 
friends Speakers and subjects to be an- 
nounce 
Tuesday, July 24 
Vorning Session, 10:00 A. M. 
Opening Add Chairman, Josiah Marvel, Wil- 
mingt 
Reports ot « mittees 
Co-operat Between the Press and the Bar 
And R. Sherriff, Chairman. 
Bar Dis ne. Walter F. Dodd, Chairman. 
Judicial Selection. Irvin V. Barth, Chairman. 
Judicial ¢ cil. Frank W. Grinnell 
Reports by egates on Bar Association Accom- 
plishment 
Appointment of Nominating Committee 
rnoon Session 00 P.M 
Rule M Power. Jos Marvel 
state I iryaniz Clarence N Good- 
man. 
Reports by é ( nu 
Rep iting ( tec 
Misce iné B S 
Ele 
Comparative Law Bureau 
luly 24. Olympic Hotel 
1PM y gs of ( 


Section of Criminal Law and Criminology 
Tuesday, July 24, Olympic Hotel 
Afternoon Session, 2:00 P. M. 

Report of Chairman, Justin Miller, Los Angeles, 

Cal. 
Report of Committee on Psychiatric Jurisprudence. 
Rollin M. Perkins, Chairman, lowa City. 
The Prosecutor and the Plea of Guilty. Raymond 
Moley, New York City. 
Appointment of Nominating Committee. 
Evening Session, 8:00 P. M. 
The Relation Between Organized Crime and the 
Violation of the Prohibition Laws. Arthur V. 
Lashly, St. Louis, Mo. 
Law and Sterilization. Otis H. 
Paul Popenoe, Los Angeles, Cal. 
Report of Nominating Committee. 
Election of Officers. 


The 


Castle and 


Judicial Section 
Tuesday, July 24, Olympic Hotel 
10.00 A. M. 
Address of Welcome. 
Response by Chairman, Hon. T. Scott Offutt. 
Address by William Minor Lisle, University of 
Virginia. 
Election of Officers. 
2.00 P.M. 
Reports of Committees. 
\ddress by Austin E. Griffiths. 
Thursday, July 26 
6.30 P. M. 
Annual Dinner. 


Legal Education and Admissions to the Bar 
Thursday, July 26, Olympic Hotel 

6.00 P.M. 

7.00 P.M. 


Dinner. 
Business Session. 


Mineral Law 
Tuesday, July 24, Olympic Hotel 
10.00 A.M. Reports and election of Officers. 
2.00 P.M. Address by Hon. Cornelius F. Kelly, 
Chairman of the Board, Anaconda Copper 
Mining Company. 
Address by Dr. George Otis Smith, Director 
United States Geological Survey. 


Section of Public Utility Law 
Tenth Annual Meeting 
Auditorium, Telephone Building, 1200 Third Avenue 
Monday, July 23, 2.30 P. M. 
Address: John F. MacLane, Salt Lake City, Utah, 
Chairman. 
Report of Secretary. 
Appointment of Committees. 


Address: Joseph W. Jamison, St. Louis. 
Discussion: 
Address: John E. Curtiss, Chairman Nebraska 


State Railway Commission, “Federal En- 
croachment Into the Field of Local Regu 
lations.” 
Discussion 
Tuesday, July 24, 10 A. M. 

Speaker to be announced. “Economic 
Basis and Limits of Public Utility Regu 
lation.” 

Discussion. 


Address 
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“Municipal 
Utilities in 


} 
ve 


Address: Speaker to announced. 
Financing and Operation of 
Washington.” 

Discussion. 

Reports of Committees 

Election of Officers. 

Tuesday, July 24, 7.30 P. M., Washington Hotel 
Informal Dinner of Members 

General Round-Table Discussio1 

Miscellaneous unfinished business 

Adjournment 


Luncheons 
Bar Association Secretaries: Tuesday, July 24, 


1 P. M. 


Chicago University Law School Alumni: 
Thursday, July 26, 1 P. M. 

Columbia Law School Alun Thursday, July 
26,1 P. M. 

Harvard Law School Alumni: Thursday, July 
26,1 P. M 


ENTERTAINMENT FEATURES OF SEATTLE 
MEETING 


By WILLIAM G. LONG 


Member Local Joint Committe: 


NY one who would attempt to give a fair de 
scription of the many beauties of nature await 
ing the pleasure of those who attend the Seat 

tle Convention would probably be subjected to the 

charge of exaggeration. The Creator has so 
dowed this part of the country with lofty moun 
tains, gigantic forests, inland flowers, 
fertile lands and mild temperature that it is almost 
impossible for one who has not actually seen thes« 
things to believe that such could exist anywhere on 
the face of the earth. However, the writer is will 
ing to be subjected for the time being to this charge 


en 


1 
i 


akes, seas, 


of exaggeration for the reason that when you arrive 
everything that has been ill be verified by 
your own experience 

Seattle is situated on Puget Sound between two 
great snow-capped ranges of mountains—the Cas 
cades and the Olympics. It is built upon seven 
hills, bounded on tl the salt waters of 
Puget Sound and on the East by Lake Washington, 
a veritable inland sea. But Seattle by no means 
has a monopoly on the beauties of nature. From 

sritish Columbia to Mexico there will be unfolded 
for the visitor a panorama anywhere 
else in the world. 

In the first place, you will be comfortable every 
day you are in the Puget Sound country. The aver 
age summer temperature is 62 degrees. The waters 
of Puget Sound vary only four degrees in winter 
and in summer. Breezes from the mountains’ snow 
come down at night and keep you cool 

For those of you who would enjoy a comfort- 
able eighty-eight mile ride over perfect roads to the 
forests and glaciers of Mount Rainier, such a trip 
has been arranged by the Bar Association of the 
city of Tacoma as your hosts on Saturday, July 


Said W 


1e west by 


unsurpassed 








Yale School Alumni, Thursday, July 

University of Michigan Law Sch 
Thursday, July 26,1 P. M. 

Northwestern University Law School Alt 
Thursday, July 26, 1 P. M. 
lowa Law School Alumni: 
M. 
Phi Delta Phi: 
lor particulars communicate with ¢ 
Ir., 1211 Seattle, Wash. 


Thursday, July 26, 
oa 
Thursday, July 26, 1 P. 


Hoge Bldg., 


Phi Alpha Delta: Thursday, July 26, 1 P. M. 
University of Washington Alumni Associatio 
Thursday, July 26, 1 P. M. 
Dinners 
Delta Theta Phi: Wednesday, July 25, 6:30 
P.M. For particulars communicate with Henry ‘1 


Ivers, Dexter-Horton Bldg., Seattle, Wash 


g., 
\dditional information and announcements 

places where luncheons and dinners wi ye he 

will appear in June Journal and Final Prograr 


on Semi-Centennial Celebration 


that short ride you will 
altitude of almost six thousand feet. [The 
never be forgotten 


28th. 


level to an 


In 


experience will 
For those who would prefer to go by bo 
Puget Sound to the beautiful city of Victoria, 
ish Columbia, on that day, such a journey has bee1 
arranged. A cordial welcome from the British Co 
lumbia Bar awaits you there 
During the entire convention week the Pacific 


leet of the United States Navy will lie at anchor 
in Elliott Bay. On Thursday, July 26th, the fleet, 
jointly with the Washington State Bar Associa 
tion, will be hosts to those who attend the Con 
vention 

On Friday, July 27th, guests will be taken 
around the City, visiting its parks, lakes, Universit) 
of Washington campus, and other points of int 


est, including the Lake Washington ship canal 
locks, the second largest in the w 
Throughout the week the members ot 


Seattle and Washington State Bar Ass« 













<a 


eit il 








act as individual hosts to those attending who are 
interested in golf and other sports. Whether your 
favorite sport be mountain climbing, boating, bath 
ing, golfing, tennis, fishing, or hiking, you ll find 
ample opportunity to enjoy your sport to the 


utmost. 

Several entertainment features are planned by 
the Ladies Committee, including a boat trip around 
the Elliott Bay waterfront, through the and 
canal to Lake Washington, ending with a tea at the 
Seattle Yacht Club. There will be a children’s party 


at Woodland Park 


] 1 
OocKS 








So much time will be taken up by the regular 
program of the Convention that it will be utterly 
impossible for the visitor to enjoy to the fullest 









i 


ving Paradise River flowing through the valley below, and the great Mountain rising 
is easily accessible from the Inn, may be seen coming down the mountain side 


of this North- extra available time for such a vacation will find 


endless opportunity for real rest and recreation 
The following points of interest are only a few 
of the many available vacation grounds: 


week. There- 
made so that 
real vacation 
will have an (Continued on page 281) 
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Josern R. TAytor, MANAGER 
Journal Office: Room 1119, The Rookery Bldg., 
209 South La Salle St., Chicago, Illinois 


AN UNWISE AND DANGEROUS 
MEASURE 

In the last issue of the Journal we com 
mented briefly on Senate Bill 3151, intro 
duced by Senator Norris, which, among 
other things, would deprive the federal 
courts of jurisdiction in what are known as 
“diverse citizenship” cases. We quoted from 
an address made in 1922 by Chief Justice 
Taft in which he pertinently suggested that 
there may be a strong dissent from the view 
that danger of local prejudice in State Courts 
against non-residents is at an end and that, 
therefore, there is no reason for federal juris- 
diction in these cases. 

The Committee on Jurisprudence and 
Law Reform of the American Bar Associa 
tion, of which Mr. Henry W. Taft of New 
York is Chairman, has now prepared a state 
ment in opposition to the Bill. Its action 
was taken on authorization by the Executive 
Committee to oppose measures proposing to 
limit the jurisdiction or diminish the powers 
of the federal courts. The statement sets 
forth clearly the broad compass of the bill, 
which would withdraw the greater portion 
of litigation, exclusive of admiralty and 
bankruptcy, from the federal courts and 
probably remove the need for the present 
judicial establishment. It also adduces 
many sound arguments against its passage 
by Congress. 

As the Committee points out, the bill 
not only takes away the existing right of a 
citizen of one state to resort to the federal! 
tribunals in case of a suit against a citizen of 











another state, but also deprives the federal 
courts of original jurisdiction in cases “aris 


ing under the Constitution or laws of the 


United States or treaties made or which 
shall be made under their authority.” It 
also takes away jurisdiction in two other 
classes of cases, but the two just mentioned 
are the most important from the standpoint 
of amount of litigation. As to the second 
of those above mentioned the Committee 
says: 

“There has been built up by the federal courts 
during a period of 140 years, and especially during 


g 
the last 40 or 50 years, which have been marked by 
an unprecented development in agriculture, indus- 


try and transportation, a great body of federal ju- 
risprudence. The decisions relating to interstate 


commerce and to due process of law under the Fifth 
and Fourteenth Amendments of the Constitution, 
alone constitute a body of law of vast importance 
to the growth and prosperity of the country. Fed- 
eral jurisprudence relating to these and other mat 
ters owes little to the decisions of state courts, while 
the federal courts are constantly contributing to its 
development. Indeed, the interpretation of the 
Federal Constitution and statutes has become so 
associated in the minds of the American public with 
the federal courts that to transfer it to the state 
courts would give a rude shock to the bench, the 
bar and the business interests of the country, be- 
cause it would seem to be a sinister attack upon one 
of our institutions heretofore regarded as the key- 
stone of the constitutional system. 

“Apart from considerations based on this his- 
torical background there is something essentially 
unfair and contrary to the spirit of our national sys- 
tem of government in forcing a litigant claiming 
that a statute is void under the Federal Constitu- 
tion, to resort in every case to the courts of the very 
state which has enacted, the legislation and pre- 
sumably in response to a sentiment prevailing 
among its citizens. And the prejudice such a liti- 
gant would naturally suffer under such circum- 
stances will be enhanced where the claim of uncon- 
stitutionality depends upon issues of fact, which 
must be settled under the rules of evidence and pro- 
cedure of the state court, often quite different from 
those prevailing in the federal courts. The settle- 
ment by the trial court of matters resting in its dis- 
cretion, the settlement of findings of fact, the mak- 
ing up of the record on appeal, and the limitations 
upon the power of the highest state appellate court 
to review the findings or conclusions of the trial 
court—all of these matters may, and not infre- 
quently do, combine to present in the Supreme 
Court a case in quite a different aspect from that 
which would result from the uniform methods and 
procedure prevailing in the Federal courts; and 
they might conceivably defeat a litigant in fairly 
presenting a question of constitutionality to the 
Supreme Court.” 

The committee further brings this as- 
pect of the proposal down to the concrete 
by quoting several cases as illustrations of 
what might have happened in the recent past 
if the Norris bill had been a law. The first 
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rce vs. Society of Sisters (the 
268 U. S. 510, as to 


of these is Pi 
Oregon School c 


which it says 


ase} 


injunction was granted by the 


District ( restrain the enforcement of a 


state statute initiative measure adopted by the 
people—requiring parents to send their children to 

e pul The District Court held that 
the statute n violation of the Fourteenth 


ynnable interference 
bringing up their chil- 


\mendment 
vith the libet 


was an unreast 


parents in 


lren. It irged among other things that the 
ybject of the was to destroy parochial schools, 
and it was argu in support of the law that the 
voters might have been alarmed ‘at the rising tide 
of religious s n.” Here is a typical case where 
1 plaintiff, forced to bring a suit in a state court, 


vould be se handicapped i 


of hostile publ 


1 an atmosphere 
pinion based on religious prejudice 
' +} 


ind where vorters of the state law would 
avail of ever rocedural expedient to prevent their 
opponents f1 uring a review in the Supreme 
Court.’ 

As to the assumption underlying the 


Norris Bil 


against no! 


all danger of local prejudices 
esident litigants in all cases has 
been removed, if it ever did exist, the Com- 
mittee says 


“Humar ture has not changed since Justice 


Story, speaking for the Supreme Court in Martin v. 
Hunter, 1 Vi n 304, said that the Constitution 
had presum¢ that ‘state attachments, state preju- 
dices, state }j« isies, and state interests, might 
sometimes truct or control, or be supposed to 


administration of 
controversies between states; 
different states; between citi- 


obstruct the regular 
justice 


between 


ens Claiming §& nts under different states ; between 
a state and it tizens, or foreigners, it enables the 
parties, unde e authority of Congress, to have 
controversie 1, tried and determined before 
the national tribunals 

“Tt will be served that the opinion of Justice 
Story is not predicated alone upon the actual exist- 
ence of ‘attacl nts, prejudices, jealousies and in- 


terests,’ but the supposition that they exist; 


and that tion continues unchanged. .. . 
‘A mar 1 be blind to conditions in differ- 
ent parts of 1 ountry who did not realize that 


lices and jealousies and different 


attachment 1 
ind political views continue to in- 


' 


social, ec 


fluence (if metimes unconsciously) lawyers, 
judges and jurymen, when they are called upon to 
adjudicate rights of citizens from distant 
states It necessary to charge an unjust 


point of vie fellow-Americans living in differ- 


ent parts ountry. But that marked differ- 
ences of outlook and opinion exist which influence 
both legislati judicial proceedings, especially 
when the interests of non-residents are involved, is 


undeniable 


The argument that the proposed Bill 
totally disregards the fact that the existence 
of impartial federal tribunals with adequate 
jurisdiction has rendered immense assistance 
to the econ development of the country 


in the past, and will render it in the future, is 































effectively stated in the following para 
graph: 

“The development of the sparsely settled por- 
tions of this country has been made possible by the 
investment of capital by security-holders residing 
not alone in the more populous centers, such as 
Boston, New York, Philadelphia, Chicago and San 
Francisco, but, and especially since the war, in 
every part of the country. Investments have been 
made not alone in the securities of the great sys- 
tems of railroads, but in industrial projects having 
plants, works and mines in states other than those 
where the security-holders themselves reside. Bil- 
lions of both Eastern and Western capital have 
also been invested in Western banks, trust com- 
panies, mortgage companies, and have been loaned 
on farm mortgages, livestock, cotton and crops of 
all kinds. When non-resident investors learn that 
they must in an emergency depend on the state 
courts to protect their interests the confidence 
which has for generations been based upon the se- 
curity afforded by the right to resort to the federal 
courts will be seriously impaired; and a serious 
blow will be directed at the financial structure 
which has been built up in a long course of years 
And this blow will be reflected not alone in the 
contraction of investments and loans, but in the 
increase in the rates of interest, especially on farm 
mortgages.” 

The statement closes with brief answers 
to various statements in the report of the 
Judiciary Committee urging the passage of 
the Bill. To the argument that “the non- 
resident is given a choice that the resident 
does not have,” it aptly replies that this par- 
ticular resident when suing someone in an- 
other state has exactly the same choice of 
tribunals—‘“in other words, any so-called 
privilege is reciprocal.” As to the assertion 
that corporations can make litigation so ex- 
pensive that their antagonists frequently 
submit to unjust demands rather than go to 
the expense of litigating their rights in the 
United States Courts,” the Committee re 
plies that the proposed plan would provide a 
more circuitous and expensive process: 

“Under the present practice an appeal may be 
taken to the Circuit Court of Appeals, and thence 
to the Supreme Court, and in some cases (as in 
suits provided for in Sec. 266) directly to that tribu- 
nal. The expense of this process would generally 
be far less than would be involved in the state 
courts, where, after a trial in the court at nisi prius, 
an appeal would perhaps lie to an intermediate ap- 
pellate tribunal, thence to the highest court of the 
state, and thence by a writ of error to the Supreme 
Court of the United States—a circuitous and expen- 
sive process.” 

Members of the Bar should realize the 
danger and unwisdom of the proposals in 
the Bill and protest to their Representatives 
in Congress; and so that other Representa- 
tives may see and judge of the weight of 
these protests, it would not be a bad idea to 
ask Representatives to have them embodied 
in the Congressional Record. 














General Definition of Dividend in Sec. 201(a), Title II] of 1918 Revenue Act Does Not Apply 


REVIEW OF RECENT SUPREME COURT DECISIONS 


to Distributions Made to Stockholders on Liquidation of Corporation—Revenue Act of 1924 
Imposing Tax on Gifts Inter Vivos Invalid as to Gifts Made Prior to Date of Ap 


proval of Act—Mere Different Mode of Assessing 
[Interstate Commerce - 
Property Subject to Transfer Taxes - 


ination Against 
After Death 


Taxation No Discrim 
Gifts Effective 
Imposts 


Taxation of 


on Imports—lInterest on Overassessments 


By EpGAR BRONSON TOLMAN* 


Taxation—Liquidation Dividends 


Gains realized by stockholders from the amounts dis- 
tributed in liquidation of assets of a dissolved corporation 
out of its earnings or profits accumulated since February 
28, 1913, are not “dividends” exempt from the normal tax, 
but are other “gains or profits.” 

Hellmich v. Hellman, Ady. Op. 262; 
Vol. 48, p. 244. 

The Hellmans, two taxpayers, sought to recover 
additional income taxes assessed against them for 
1919 under Title Il of the Revenue Act of 1918. They 
recovered judgments in the trial court which the Cit 
cuit Court of Appeals affirmed. These judgments 
were reversed by the Supreme Court 

The suits involved a determination of the question 
whether gains by stockholders realized through the dis- 
tribution in liquidation of the assets of a dissolved cor- 
poration accumulated since February 28, 1913, are tax- 
able “gains or profits” or are “dividends” exempt from 
the normal tax. The taxpayers each owned one-half 
of the capital stock of a corporation. It was dissolved 
in 1919 and in the course of liquidation each of the tax- 
payers received $15,004.55 in distribution of profits 
accumulated since February 28, 1919. They returned 
these as “dividends” exempt from normal taxation, 
but the Commissioner ruled that they were gains sub- 
ject to the normal tax. The taxpayers sued to recover 
the additional amounts they were thus forced to pay 
under protest. 

Section 201 (a) defined “dividend” as “any dis- 
tribution made by a corporation to its share 
holders whether in cash or other property 
out of its earnings or profits accumulated 
since February 28, 1913.” Section 201 (c) 
provided that: “Amounts distributed in the liquidation 
of a corporation shall be treated as payments in ex- 
change for stock or shares, and any gain or profit real 
ized thereby shall be taxed to the distributee as other 
gains or profits.” 

Mr. Justict 
the court first quoted certain provisions of the Treas 
ury Regulations which showed that that Department 
had. construed §201 (a) as applying to distributions by 
going corporations in the ordinary course of business 
and §201 (c) to apply to distributions made in liquida 
tion and declared that this construction brought into 
harmony the two apparently inconsistent provisions of 
the Act 

It is true that if §201 (a) stood alone its broad defini- 

1 include 
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distributions made to stockholders in the liquidati 
corporation—although this term, as generally understoo: 
and used, refers to the recurrent return upon stock paid 


to stockholders by a going corporation in the ordinary 
course of business, which does not reduce their stock 
holdings and leaves them in a position to enjoy future 


returns upon the same stock. 


However, when §201 (a) and §201 (c) are read 
together, under the long-established rule that the intet 
tion of the lawmaker is to be deduced from a view of 
every material part of the statute, . . . we think it clear 
that the general definition of a dividend in §201 (a) was 


not intended to apply to distributions made to stock 
holders in the liquidation of a corporation 
was intended that such distributions should 


by §201 (c), which, dealing specifically with such liquida 
tion, provided that the amounts distributed should “be 
treated as payments in exchange for stock” and that 
any gain realized thereby should be taxed to the stock 


holders “as other gains or profits.” This brings the two 
entire sections into entire harmony, and gives to ea 

its natural meaning and due effect. The Treasury Regu 
lations correctly interpreted the Act as making §201 (a) 
applicable to a distribution made by a going corporatio 


to its stockholders in the ordinary course of business, and 
§201 (c) applicable to a distribution made to stockholders 
in liquidation of the corporation. And this is in accord 


with the rulings of the Board of Tax Appeals 
The gains realized by the stockholders from the dis 

tribution of the assets in liquidation were subject to the 

normal tax in like manner as if they had sold their stock 

to third persons. The objection that this results in double 

taxation of the accumulated earnings and pro 

more available in the one case than it would 





in the other. When, as here, Congress hz 
expressed its intention, the statute must be sustaine 
though double taxation results. 
The case was argued by Assistant Attorney Gen 
eral Mabel Walker Willebrandt for the petitioner and 
by Mr. Henry H. Furth for the respondents 


Taxation—Tax on Gifts Inter Vivos 


The Revenue Act of 1924 imposing a tax on gifts inte 
vivos to be paid by the donor is invalid as applied to gifts 
made prior to June 2, 1924, the date of approval of the 
Act. 

Untermyer v. Anderson, Adv. Op. 406; Sup. Ct 
Rep. Vol. 48, p 353 

This case involved a determination 
of a tax imposed under the Act of June 2, 1924, upon 
gifts inter vivos and to be paid by the donor. The 
questions considered were similar to those in Blodgett 

Holden reviewed in this column in the issues for 
January and March, 1928.. The two cases differed in 
that Blodgett’s gifts were made in January 


of the validity 


1924, prior 
to the presentation of the taxing provisions to Con 
eress, whereas the gift here was made on May 23, 1924, 


about three months after the provisions were presented 
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The learned Justice then reviewed numerous in- 
stances in which retroactive tax provisions had been 


upheld. 
tax provisions, 
cess profits taxes, and taxes on capital stock. 

Except for the peculiar tax involved in Nichols +1 
Coolidge, . . no federal revenue measure has ever 
been held invalid on the score of retroactivity. The need 
of the Government for revenue has hitherto been deemed 
a sufficient justification for making a tax measure retro 


active whenever the imposition seemed consonant with 
justice and the conditions were not such as would ordi- 
iarily involve hardship. On this broad ground rest the 


cases in which a special assessment upon real estate has 
been upheld although the benefit resulting from the im 
provement had been enjoyed and the cost thereof had 
been paid prior to any legislation attempting to authoriz« 
the assessment; also the cases in which special 
assessments upon real estate have been upheld although 
the benefit had been conferred and the cost thereof had 
been paid before there was a valid authorization either 
of the improvement or of the assessment. . Such 
retroactive legislation has been sustained, although the 
validating statute was not enacted until after the property 
benefited had passed to a bona fide purchaser without 
notice of any claim that it had been, or might be, assessed 
for a benefit The right of the Philippine Govern 
ment to retain import and export duties laid and col 
lected without authority, was sustained where thereafter 
Congress by retroactive legislation confirmed the unlawful 
action in collecting the duties. Liability for taxes 
under retroactive legislation has been “one of the notorious 
incidents of social life.” Recently this Court recog 
nized broadly that “a tax may be imposed in respect of 
past benefits.” 


The learned Justice then discussed 


this case to justify upholding the tax, saying: 


The Act with which we are here concerned had, how 

ever, a special justification for retroactive features. The 
gift tax was imposed largely to prevent evasion of the 
estate tax by gifts inter vivos, and evasion of the income 
tax by the splitting up of fortunes and the consequent 
diminution of surtaxes. If, as is thought by the Court, 
Congress intended the gift tax to apply to all gifts during 
the calendar year, its purpose may well have been to pre 
vent evasion of the gift tax itself, by the making of gifts 
after its introduction and prior to its passage. Is Con 
gress powerless to prevent such evasion by the vigilant 
and ingenious? This Court has often recognized that a 
measure may be valid as a necessary adjunct to a matter 
that lies within legislative power, even though, standing 
alone, its constitutionality might have been subject to 
doubt If the legislature may prohibit the sale of 
confessedly innocent articles in order to insure the effec 
tive prohibition of others, I see no reason why it may 
not spread a tax over a period in advance of its enact 
ment sufficiently long to insure that the tax will not be 
evaded by anticipating the passage of the act... . In 
taxation, as well as in other matters, “the law allows a 
penumt ‘ra to be embraced that goes beyond the outline of 
its object in order that the object may be secured.” See 
Mr. Justice Holmes in Schlesinger v. Wisconsin. 
Under the rule now applied, even a measure framed to 
prevent evasion of a tax from a date when it is practi 
cally certain that the act will become law, is deemed 
unreasonable and arbitrary. 


After a review of the practices of various foreign 
governments in making taxes retroactive to prevent loss 
of revenue between the introduction and final enact- 
ment of taxation measures the opinion was concluded 


follows: 


For nearly a century after the adoption of the Con- 
stitution this Court approached with great reluctance the 
exercise of its high prerogative of declaring invalid an 
act of Congress. In Ogden v. Saunders, it said 
with respect to a state statute: “It is but a decent respect 
wisdom, the integrity, and the patriotism of the 
by which any law is passed to presume 


due to the 
legislative body, 


elements i 
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corporate income tax provisions, ex 
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in favor of its validity, until its violation of the con 
stitution is proved beyond all reasonable doubt.” In the 
Sinking Fund Cases . this court said with respect to 
an act of Congress every possible presumption is in 
favor of the validity of a statute, and this continues 
until the contrary is shown beyond a rational doubt 
One branch of the government cannot encroach on the 
domain of another without danger. The safety of our 
institutions depends in no small degree on a strict observ- 
ance of this salutary rule.” The presumption in favor of 
the validity of an act of Congress often adverted to, has 
been acted upon as recently as United States v. Berwind- 
White Coal Mining Co and Hampton, Jr., & Co 
v. United States, . this day decided. The presump- 
tion should be particularly strong where, as here, the 
objection to an act arises not from a specific limitation or 
prohibition on Congressional power but only out of the 
“vague contours of the Fifth Amendment, prohibiting the 
depriving any person of liberty or property without due 
process of law,” Mr. Justice Holmes in Adkins v. Chil- 
dren’s Hospital I find no reason for thinking that 
the presumption has been overcome 


Messrs, Justice HotMes, BRANDEIS AND STONE 


concurred in the minority opinions 

The case was argued by Mr. Louis Marshall for 
petitioners and by Mr. Alfred A. Wheat for the re- 
spondent. 


Taxation—Discrimination Against Interstate 
Commerce 

Where no disproportionate economic burden is shown 
to result from a law taxing corporations engaged in inter- 
state commerce, enforcement of such law will not be 
enjoined on the ground of unconstitutionality merely be- 
cause it imposes a mode of assessment different from that 
imposed on corporations engaged in the same business but 
restricted to intrastate commerce. 

Interstate Busses Corporation v. Blodgett, Adv 
Op. 243; Sup. Ct. Rep. Vol. 48, p. 230. 

The corporation here was a Connecticut corpora- 
tion engaged in interstate commerce operating passen- 
ger busses through three states. It brought this action 
to restrain tax officials of Connecticut from levying a 
tax upon it, on the theory that the tax was an uncon- 
stitutional burden on interstate commerce. It had com- 
plied with motor registration requirements of the state 
Part II §1 of the act levying the tax imposes a tax 
of one cent for each mile of highway traversed by any 
motor vehicle used in interstate commerce as an excise 
for such use. Part IT §4 of the same provides that the 
proceeds are to be used for maintenance of public high- 
ways. 

\ statutory court of three judges refused an in- 
junction and upon direct appeal the statute was held 
valid. Mr. Justice Stone delivering the opinion. He 
stated the ground of the corporation’s objections to 
the tax, as follows 

Appellant objects to the tax as an infringement of the 

Paramount power of Coneress ft regulate interstate com 


merce or at least as a discrimination against that com 
merce. It is not denied that a state may impose a 
registration or license fee on those using motor vehicles 


in the state. althouch engaged in interstate commerce. or 
that the state mav impose a reasonable charge for the use 
of its highways by motor vehicles so employed, and 


there is no evidence that the tax here is in itself an 





unreasonable charge for the privilege. But it is said that 
the particular scheme of taxation adopted by Connecticut 
imposes this tax in addition to statutory charges already 


made for the use of the highwavs in interstate commerce 
and both in purpose and in effect discriminates against 
appellant and in favor of those operating motor vehicles 
in intrastate commerce 


The corporation paid certain taxes imposed alike 
upon those engaged in intrastate and interstate com 
merce. These included personal property taxes, regis 








istration fees and a gasoline tax. The supposed dis 
crimination was explained thus: 


But no mileage tax like that imposed by Part II §1 
is levied upon those using motor vehicles in intrastate 
commerce. Instead, Part | §§ 2 and 3 of the act under 
discussion subject all companies engaged in intrastate 
motor bus transportation to an excise of 3% of their 
gross receipts less such taxes as they have paid locally 
on their “real and tangible personal estate.” By Part I 
§6 this excise is declared to be in lieu of all taxes on 
intangible personal property. Moreover, those who pay 
it are exempt from the income tax of 2% imposed gen 
erally on corporations, including, apparently, the appellant 

It like the mileage tax is devoted to the main 
tenance of highways. 


To show discrimination the corporation pointed 
out the differences between the two taxes and relied 
upon its uncontradicted allegation that it contributed 
to road maintenance through the other taxes mentioned. 
The learned Justice denied that these alone showed 
unreasonable discrimination for the following reasons: 


The two statutes are complementary in the sense that 
while both levy a tax on those engaged in carrying pas 
sengers for hire over state highways in motor vehicles, 
to be expended for highway maintenance, one affects only 
interstate and the other only intrastate commerce 
Appellant plainly does not establish discrimination by 
showing merely that the two statutes are different in form 
or adopt a different measure or method of assessment 


or that it is subject to three kinds of taxes while intra 
state carriers are subject only to two or to one. We 
cannot say from a mere inspection of the statutes that 
the mileage tax is a substantially greater burden on 
appellant’s interstate business than is its correlative, the 


gross receipts tax, on comparable intrastate businesses 
To gain the relief for which it prays appellant is under 


the necessity of showing that in actual practice the tax 
of which it complains falls with disproportionate eco 


nomic weight on it. . . . The record does not show 
that it made any attempt to do so. 
That appellant is already contributing to highway 


maintenance is not in itself significant, for the state does 
not exceed its constitutional power Dy imp sing more 
than one form of tax as a charge for the use of its 
highways in interstate commerce. It is for appellant to 
show that the aggregate charge bears no reasonable rela- 
tion to the privilege granted. 

The objection finally considered was that the Act 
in Part II §3 provided for suspension of registration 
and exclusion from interstate commerce as a means of 
enforcing payment of the tax, a means not permissible 
to compel payment even of a lawful tax 

Here the relief sought presupposes that the tax is 

unconstitutional. That point being determined against 
appellant we shall not assume that it will persist in its 
refusal to pay the tax. 


The case was argued by Mr. Edward H. Kelly for 
the appellant 


Taxation—Gifts Effective After Death 


The transfer of a beneficial interest under a trust 
terminable at the will of the donor, being thus subject to 
divestiture, comes into possession and enjoyment of the 
beneficiaries on the donor’s death, and the subjection of 
such interest to a transfer tax, as of the date of the death 
and limited to interests so vesting after the enactment of 
the law imposing the tax, does not offend against the “due 
process” clause of the Federal Constitution. 

Saltonstall v. Saltonstall, Adv. Op. 247; Sup. Ct 
Rep. Vol. 48, p. 225 

This proceeding originated on a petition of trus- 
tees to determine the effect of statutes taxing inheri- 
tances. The trustees joined the beneficiaries and tax- 
ing officials as defendants. The plaintiffs in error, the 
beneficiaries, brought a writ of error seeking to reverse 
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udgment of the Supreme Judicial Court of Massa- 
husetts holding their interests under a trust, subject 
» certain inheritance taxes. Their contention was that 
e statute imp g the tax did not apply to their inter- 
t, or if it hat it was unconstitutional as a depri- 
ition of their property without due process of law. 
It appeare it they were beneficiaries of a trust 
ited by dec f Peter C. Brooks. The grantor 
veyed cr ( upon trust to pay the income 
himself for ( r at his option to accumulate it, 
i P himse id his wife, to pay the 


to his ren, without any liability for their 





ebts and wit it the power i alienation or anticipa- 
W tl { 
By its terms the trust could be changed or termi- 
ited by Brool th the concurrence of one trustee. 
was chang times. The change last made pro- 
ided that the me should be accumulated during 
he grantor thereby terminating his interest ex- 
ept as to | S terminate the same 
When the trust was created there was no trans- 
r tax M setts on property passing to chil- 
lren But before the grantor’s death a statute was 
nacted mal sing of property by virtue of 
r in def é f appointment, subject to 
nheritance Subsequently another statute was 
ted an e forme imposing a tax on 
| propert ¢ will, succession or gift “made 
intended t effect in possession or enjoyment 
ter the deat! the grantor or donor This tax was 
ide to apy to property passing upon the death 
f persons wl uld die after its enactment 
Mr I lelivered the opinion of the 
urt and stat the contention of the Brooks benefi- 
iTies S 
The plaintiff n erro! ntend that as interpreted 
the statut them of oroperty without due 
process because they are taxed on an interest they had 
already received before the enactment of the taxing acts 
It is said that they had vested interests or remainders 
subject only t eing divested by the exercise of the 
reserved power which never happened; that as their 
remainders ve efore the enactment of the taxing 
Statutes these not nstitutionally be applied to them 
under the rule lown by this Court in Nicho!s v 
olidge 
The learned Justice stated the grounds for the re- 
? as f 
‘ ‘ it under the 
estate tax sect f the Revenue Act of 1919—which 
tax the t t nsmis T property of 
ad trig! evance several 
before t é tment of the statute could not, on 
s death te uctment, be included as part of his 
taxable er e at its value at the time of his death 
But we are erned, not with a tax on the privilege 
f an x " tax a donor's 
state for ar e gift made when no tax was thought 
oa ¢ | +) 1! — tn ] > ich 
f. and proba appreciated value which 
e cift ¢ with tax nm the privilege of 
essiot may nstitutionally be subiected to 
a tax y ft whether o asione by death 
effected : The present tax is not laid 
t e bene he gift taxed is not 
€ g 1 “ never passed to 
water’ nd recall until the death of the donor 
and € g at tha ( moment, rather 
a! ‘ ste. is the basis of the tax 
So tom orivilege of succession has not been fully 
— a tax And in 
leterminine » ae been so exercised technical 
Ta a ee i al ted remainders and other inter 
1 ee of Til is: ae fing of the economic 
efi F ‘ } | he subiect of 
¢ se f vested ri 


A power of appointment reserved by the donor leaves the 
transfer, as to him, incomplete and subject to tax. : 
The beneficiary’s acquisition of the property is equally 
incomplete whether the power be reserved to the donor 
or another. And so the property passing to the bene 
ficiaries here was acquired only because of default in 
the exercise of the power during the donor's life and 
thus was on his death subject to the state’s power to 
tax as an inheritance. 
The case was argued by Mr. Thomas Hunt for the 
plaintiffs in error and by Mr. Edwin H. Abbott for the 
defendants in error. 


Taxation—Transfer Taxes—Property Subject to 


The state of domicile of a decedent may impose a 
transfer tax upon choses in action transferred at his death 
including those in the form of an interest in a limited 
partnership organized in another state, bonds and certifi- 
cates of indebtedness of the United States physically 
located in another state, shares of stock in foreign cor- 
porations, an insurance policy in a foreign company payable 
to his estate, and a savings account in a bank in another 
state; but money in a safe deposit box in another state not 
being a chose in action is not subject to such tax. 

Blodgett v. Silberman, Adv. Op. 470; Sup. Ct. 
Rep. Vol. 48, p. 410 

[wo cases disposed of here involved the operation 
and validity of a transfer tax imposed by the State of 
Connecticut. The persons contesting the validity of 
the tax were the executors of the will of one Hirsch 
who died domiciled in Connecticut in 1924. The taxed 
property concerning which this controversy arose con- 
sisted of: 

(1) An interest appraised in William Openhym 
& Sons, a partnership organized under the Limited 
Partnership Law of New York, doing business there 
and owning New York real estate, chattels, and credits 

(2) Certificates of stock of corporations of New 
York, New Jersey, and Canada. 

(3) Bonds and Treasury certificates of indebted- 
ness of the United States, long kept in New York. 

(4) A savings bank account in New York. 

(5) A life insurance policy in a New York com 
pany payable to the estate. 

(6) Bank bills and coin in a deposit box in New 
York 

The tax officials of Connecticut assessed a tax 
of $188,780.50 on the estate, which the Probate Court 
ordered the executors to pay. They then appealed to 
the Superior Court of Fairfield County where the case 
was reserved by stipulation for the Supreme Court of 
Errors. The latter Court chiefly considered the follow- 
ing questions: first, whether the Connecticut transfer 
tax could be imposed upon the partnership interest ; and 
second, whether the bonds and certificates were tangible 
property in New York beyond the taxing power of 
Connecticut. It held that the partnership interest was 
subject to Connecticut's taxing power, but that the 
bonds and certificates had a situs in New York beyond 
the taxing jurisdiction of Connecticut. The result 
reached on the latter question was rested upon the au- 
thority of Frick v. Pennsy/vania. where paintings and 
other tangibles located in New York were held to be 
not subject to a transfer tax of Pennsylvania, the testa- 
tor’s domicile 

The cases were then reviewed by the Supreme 
Court which disposed of both in the same opinion de- 
livered by the Curer Justice. He held that the result 
reached as to the partnershin interest was correct. but 
that the State Court had not interpreted correctly Fricl 































































































































v. Pennsylvania as respects the bonds and certificates of 
indebtedness. 

The jurisdiction of the federal 
pointed out as a preliminary matter 





tribunal was 


Had the Supreme Court of Errors put its ruling 
against the validity of part of the tax on the construction 
of the State Constitution or statute, we could not review 
that ruling, because it would have involved only a ques 
tion of state law, but so far as the ruling was put on the 
ground that the State could not impose the tax cot 
sistently with the due process of law clause of the Four 
teenth Amendment, a | question is presented whicl 
we may consider, and we have determined 








Federal questions, the cause will go back to the State 


court for further proceedings 1 inconsistent with our 
views on such Federal questions 


It was then noted that the tax here was not a levy 
ipon property, but rather an imposition on the privilege 
»f the transfer of property by will or intestacy. 

The extent of the power of a state to impose a tax 
of this kind was discussed in the following portion of 


the opinion: 


The power of the State of a man’s domicil to impose 
a tax upon the succession to, or the transfer of i 
tangible property 
property are outside 
has been constantly asserted egislatures of the 
various States. The Supreme Court of Errors in its 
opinion in this case says that at the present time the 
inheritance tax laws of er four-fifths of the States 
inypose a tax similar to that impos Connecticut 


even when the evidences 





f the State at the time of 








The same prin vas recognized by this Court in 
Carpenter v. Pennsylvania efore the adoption 


Amendment, and the principle was 


Keene 


of the Fourteenth 
reafirmed thereafter in Orr v ilman 

v. New York, . and Bullen v. Wisconsin 
In the latter case the question arose as to the power of 
Wisconsin to impose a tax upon the succession to certain 
intangible property of one of its citizens, the evidences 
of which were held by a trust company in IHinois upot 








a revocable trust at the time of and the powe: 
was sustained. Reference to the record in the case shows 


that the property included shares of stock in Missouri 
New Jersey and Illinois corporations; stock in a nationa 
bank organized under the National Banking Act: mort 
gage bonds and debentures issued by New Jersey, Illinois 
Missouri, Utah and Kansas corporations; promissory notes 
of residents of Illinois and Minne insurance policies 


issued by New York, Canadian and Wisconsin insurance 


; a1 





companies; and money on deposit vo Illinois bat 
The same principle was affirmed the Frick case 

At common law the maxim mobilia sequunter 
personam” applied here has been discussion and 


criticism of the application and enforcement of that maxim 
but it is so fixed in the common law of this country and 
of England, in so far as it relates to intangible property 
including choses in action, without 
they are evidenced in writing or otherwise and 
the papers evidencing u 

the domicil or elsewhere, and is so fully sustained by 





whether 
in the State 





cases in this and other courts, that it must be treated 
as settled in this jurisdiction whether it approve itself 


to legal philosophic tes rn 





Further, this principle is not to be shaken by the 
inquiry into the question whether the transfer of such 
intangibles, like sj ilties, 1 promissory notes 
is subject to taxat n in in 1 As tX that 
we need not inquire t is not the issue in this case. | 
present purposes it suffices that intangible personalty has 
such a situs at the domicil of its owner that its transfer 


on his death may be taxed 
»f the partnership inter 
usion stated: 


Following this, the nature 
est was analyzed and this concl 

It thus clearly appears that th under the 
ship agreement and under the laws of the State 
York the interest of the partner was the right to 
a sum of money equal t is share of the net 
the partnership after a settlement, and this righ 
share is a debt owing to him, a chose in action, 
intangible. We concur with the Supreme Court 








necticut, 


The learned CuieF Justice then considered the 


status of the bonds and certificates, first summarizing 
the argument advanced on behalf of the executors i 
these terms: 





The argument is that such bond yable to bearer 
and transferable from hand to har lost their 
character as choses in action and have qua 
ties of physic al and c: 1 t 1 i 
hat they «¢ ( subject r ex 
stitute a basis the jurisdiction of t courts and 
taxing office f the State in which the 4 { 
the evidence of the debt or obligation is wr n is found 
Ithough their owner lives and dies in another Stat 


This argument had prevailed in the Supreme Court 
of Errors which cited various federal cases in support 
of its view: among them were Frick Pennsyl 


yivania 





and State Tax on Foreign-Held Bonds. T were 
distinguished, however, and the true was 
. rT 
asserted as follows: 
The question here is whether bor nlike other 
choses in action, may have a situs from r 


owner’s domicil su as will render their transfer tax 








able in the State of that situs and i1 that State 
We think | are not thus distinguisha from other 
choses in action It is not enough to s vy that tl 

vritten or printed evidence of owne may y the 
law of the State in which they are | illy present 
be permitted to be taken in executior ult with as 
reaching that of which they are evide even without 
the presence of the owner. While bonds often are so treated 


they are nevertheless in their essence only evidences 











debt. The Su; e Court of Errors expressly admits that 
they are choses in action. Whatever 11 ntal ialities 
may be added by u of business o1 tatutory [ 
ision, this characteristic remains and shows itself by the 
fact that their destruction phys ally wi not destroy tl 
debt which they represent. They are 1 ntative and 

t the tl g itself . 

We k t ore t the Supre f I cS 

n exte the rule of the Frick ise from tang! 
personal property, hke paintings, fur 


bonds, is not warranted, and to that extent 
reverse its conclusion in denying to Connecticut 
j re 


to tax the transfer of the bonds and 





Of course this reasoning necessaril) 








States than Connect it was 
ranster t s; in action 
other ite r rie 
account a Ancé licy 
acti s t li¢ 
isn in Y Sate 
] : } " } ld ha noihl, "\T rt toa, hy] 
deposit DOX Was held to be tang! I € taxable 


nly in New York under the rule appli n the 


< rued by Messrs \ ihat T Gut 

man and Kenneth Davton for Arthur S rmat y Mr 

Charles E. Hughes for William H. Blodgett and Mr. 
a T 


Seth T. Cole for Tax Commissioner N. Y. and Com 
missioner of Corporations and Taxation of Massacht 
setts, as amicus curiae by special | rt 


Taxation—Imposts on Imports 
A license tax imposed by a state on wholesale fish 
dealers who catch fish at sea and ship them to inland points 
is not invalid as an impost on imports where it appears 
that the fish have been so changed by processing and 
handling as to have become part of the common mass of 
property of the state at the time the tax is imposed 


Gulf Fisheries ( v. Macli Op. 288 
Sup. Ut Ret vol 48. Dp 227 

The plaintiff, Gulf Fisheries | ’ a New 
York corporation, brought a bill against the County 
Attorney at Galveston, Texas, to e1 I riminal pro 
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pelling it to pay 
ta It that t taxing statute imposing the 

is \ t lays imposts on imports and 
merce, in violation 


he stat juired all persons engaged in the 
dealers in fish to procure a license 


required ee to pay a tax of one dollar for 


heard the case in 
junction and dismissed 
al was taken to the 
me Cou ch afthrmed the decree. 
Mi : NDEI lelivered the opinion. In 
he following facts appeared: 
the Gulf of Mexico and 
_ the Galveston Wharf 
does the plaintiff com- 
do busi having there space for unloading, 
pace for loading on cars, 
tal work. After being un- 
led the fisl weighed and washed and promptly 
ced are there beheaded and gutted; 
to 109 1 and gilled with heads on; the 
tl original condition. 
lesalers in the city. 
he rest at to barrels with ice for shipment. 
None are place ld storage. Nearly all are shipped 
loaded, though occasionally some 
I 48 hours on the 
t to retailers, but only to 
1 quantities. 
Briefly stated the contention of the company was 
it the tax impost on imports: of the County 
\ttorney that t fish were not imports; that even so 
> statute v 1 as a fee to cover inspection costs; 


hat in any « t the goods had lost their character as 








e day the I aqder 


We ha = ts on re whether the fish are 
rts hether t statute could 
Wynter es . nspection law On the facts agreed, 
bee til the } lost their alleged 

1} become, through 

f the mass of 

‘ P he weight of the 
aca + wnon the fich sold All that is 
; None of it has 

n an T ginal 


. . : : : : ' 
pack f for is 1S wiously 


\ ehead ind gutted and 
7 ft t more whicl gutted and gilled 
with ft t the small remainder is, when 
sold, 1 long riginal nditior Before sale, 
i I ] from the bulk and 
And all this has been 
All the ‘ } ld have after 
he tax ee! acted upon as 
e State. They 


nports and have 


lhe reu Mr. Brantley Harris for 
ellant and by Mr. D. A. Simmons for appellee 
Taxation—Interest on Overassessments 
Section 1019 of the Revenue Act of 1924 is not retro- 
active in its operation to allow interest on overassessments 
made in prior years, even though the interest was not paid 
to the taxpayer until after the passage of the Act. 
UT nt Magnolia Petroleum Co., Adv 
%4- Don ont £8 « 9% 
of the basis for 
kes paid in excess of the 





amount for which the taxpayer, Magnolia Petroleum 
Company, was liable. It was assessed and paid $105, 
571.95 for 1916 and $1,131,075.86 for 1917 in excess 
of its actual liability. On October 11, 1923, the Com 
missioner so held, and in November, 1923, the company 
received certificates showing the overassessments and 
warrants for their return. The certificates stated that 
“interest status will be determined as soon as necessary 
data can be assembled.” 

The Revenue Act of 1921 was then in force. In 
§1324 (a) it authorized interest from the date of pay- 
ment on taxes paid under protest ; but if not under pro- 
test or additional assessment, it allowed interest begin- 
ning six months after filing of the refund claim. The 
Revenue Act of 1924 provided, in §1019, that interest 
on refunds should be allowed from the date of pay- 
ment of the tax. 

The Commissioner first notified the company on 
January 18, 1924, that the interest had been determined. 
But later, on July 2, 1924, after the passage of the Act 
of 1924 he sent another notice correcting the amounts 
named in his earlier letter. On July 18, 1924, treasury 
warrants were issued allowing $35,369.05 interest on 
the excesses for both years. The company accepted 
this, reserving the right to sue for additional interest 
When it later sued therefor the Court of Claims held 
that the Act of 1924 applied and gave judgment for 
$365,799.42. 

This was reversed in the Supreme Court, Mr 
Justice Butcer delivering the opinion. The conten- 
tions of the parties were thus stated by him: 

The petitioner maintains that the interest should be 
computed according to §1324 (a) of the Act of 1921. 
Respondent contends that by §1019 of the Act of 1924 
and contemporaneous repeal of §1324 (a), the basis of 
interest allowances was changed and that, as the interest 
had not yet been paid, respondent became entitled to an 
amount calculated according to the later enactment. 

In considering the merits of these respective con- 
tentions it was conceded that it lay within the power of 
Congress to make the later Act retroactive, but nothing 
was found to justify holding that its power had been 
exercised in this case. 

There is nothing to suggest that §1019 was intended 
to change the rule as to refunds theretofore allowed 
The language employed shows the contrary. The words 
are “upon the allowance of .. . a refund 
interest shall be allowed from the date such tax 
, was paid.” Statutes are not to be given retro- 
active effect or construed to change the status of claims 
fixed in accordance with earlier provisions unless the legis- 
lative purpose so to do plainly appears. . . . Re 
spondent calls attention to §1100 of the Act of 1924 
repealing the Act of 1921 and says that the saving clause 

therein does not extend to interest on refund allowed under 
§1324 (a). But, save as given by Congress, respondent 
had no right to interest; as shown above, the basis pre 
scribed by the later Act was not substituted for that 
fixed by the earlier one; and, as respondent’s right to have 
the rule prescribed by the Act of 1921 applied is not 
questioned, we need not consider the effect of the repealing 
and saving clauses. It is clear that respondent is not en 
titled to allowances on the basis of the Act of 1924, and 
that the judgment must be reversed. 

The remaining portion of the opinion was directed 
to consideration of the sufficiency of a protest to entitle 
the company to interest on the 1917 excess upon the 
theory that it was paid under protest, and to a discus- 
sion of which of two filing dates should control here as 
to interest on the refund claim. 

If the protest was sufficient under §1324 (a), interest 
should have been calculated on the amount of the refund 

(Continued on page 204) 








































































EDWARD JOHN PHELPS: 


THIRD PRESIDENT 


AMERICAN BAR ASSOCIATION 


By RoBERT 


Of th 


PHELPS, third 
\ssociation, American 
from 1885 to 1889, 
nt, July 11th, 1822,’ 
sketch of harles 
throughout the State the 


p yrofession 


DWARD JOHN President 
of the American Bar 
Minister to Great 

was born at Middlebury, Verm 

a time which he 

Linsley doubtless 

golden age of the 
Few of his contemporaries 

delightful letters he wrote 


Britain 


savs in his 


“was 


remain. The 
are not 


many 
available 


Descendants of his are not to be found Vermont. 
He spoke at the dedication of the battle monu 
ment at Bennington, Vermont, the writer’s home, 


in 1891, but from that occasion there remains with 
the writer only the memory of the “triumphal” 
arch at “the corner” under which President 


I 
Harrison and Mr. Phelps » rode on their way to the 
monument on “town-hill.” Sketches of his life 
have been written by \ ilter S rockett in the 
Fourth Volume of his History of Vermont, by 
Judge Frank L. Fish in the fifth volume of the 
same work, by Governor John W. Stewart of 
Middlebury, Mr. Phelp’s friend of many 
the proceedings of the Vermont Bar association of 
1903, by Judge Simeon E. Baldwin in the Green 


years, m 


Bag (vol. XII) and by Matthew H. Buckham, D.D., 
LL.D., while President of the University of Ver 
mont. 

Mr. Phelps came of old New England stock 
“William Phelps emigrated from England to 
America in 1630, founded the old historic town of 
Windsor. He became a magistrate and an impor 
tant member of the Connecticut colony. Edward 
Phelps, the great-grandfather of Edward J., was a 
large landholder and a representative in the Gen- 
eral Court of Connecticut. His son, John Phelp 


was a wealthy citizen of Litchfield, Conn., and was 
a soldier in the Revolutionary Me ar.” 


Samuel Shelhar Phelps, father of Edward J., 


graduated at Yale in 1811 ar settled in Middle 
bury in 1812. (In his admiral le sketch of Samuel 
Prentiss, Phelps called Vermont, “the El Dorado 


of the best young blood of Connecticut in those 
times.’’) He was representative from Middlebury 
in the General \ssembl} from 1821 to 1832 mem 


1831, Judge ot the 
1831 to 1838, 
1839 to 185 


ber of the Council of Censors 
Supreme Court of Vermont from 
United States rom Vermont 
again in 1853-54. Chief Justice Chase that 
in power of clear convincing statement Judge 
Phelps was not excciled by any Senator of his time 
Governor John W. Stewart wrote of him, “Judge 
Phelps was what might be termed regal in person 


Senator I 


said 





Of commanding stature, to rare symmetry of form 
he added a dignity of bearing which always com 
manded attention and admiration.” “The same 
1. Crockett’s History of Vermont, \ IV. In Judge Fish’s 
History of the Bench and Bar of \ ' n Middlebury College 
Catalogue the date is July 11. 1822 Gove Stewart says y 1 
Matthew H. Buckham says June 12 lings of the Ver 


Histerical Socie'v. 1900 p. 41 
2. Matthew H. Buck D. D 


E. HEALY 


Bennington, Vt., Bar 


characteristics reappeared in marked degree in his 


more distinguished son.’ 

Edward J’s mother, the first wife of Judge 
Phelps, was Frances Shurtleff Middlebury 
“whose father is described as ‘very distinguished 
in appearance, especially on horseback.’’* She 
died during the childhood of her son. Governor 


Stewart writes of her, “None of her contemporaries 
are living, but the fragrance of her memory sur 
vives. In and beauty of person and charac- 
ter she type of womanhood 
tracts and attaches all who come 


grace 
was of the which at 


within the sphere 


of its influence.” Mr. Buckham wrote, “Judging 
from traditions current in Middlebury and from a 
miniature in the possession of Mr. Phelps, we must 
believe that his mother was a lady of remarkable 
beauty of person and character, and that it was 


1 


from her that he 
traits of his character, as he 
and forceful qualities from his fathe 

Mr. Phelps was the 
sons and two daughters. 


inherited the gracious and winning 
inherited his positive 
Idest of a family of nine 


He spent his boyh od in 


the pleasant land about Middlebury where Otter 
Creek runs. He attended a school kept by an aunt 
and Bishop ws kin’s school in Burlington. “He 


entered 1836 


age ol 


Middlebury College in : 
fourteen—not so early, however, then as it 
would be now—and was graduated in 1840 in a 
class of twenty-one members Professor Buckham 
surmises that some fine influence or teacher at 
Middlebury touched Phelps. “In Mr. Phelps it 
softened the rigors of legal practice, broadened his 


view beyond the technicalities into the humanities 
and philosophies of his profession, and brought an 
element of geniality and charm into all his publi 
acts and utterances.” After his graduation, like 
many other New Englanders he taught in _ the 
South, acting as the tutor in a family in Virginia 
where he “made some acquaintance with legal text- 


books.” He course of lectures in the 


attended a 


New Haven Law School.* Returning to Middle- 
bury he studied law in the office of Horatio Sey- 
mour and was admitted to the bar in 1843 In 


1845 Mr. 
same year “he 
resided for the 


Phelps was married to Mary Haight. The 
removed to Burlington, where he 
rest of his life, with the exception 
of a short time when he lived in New York.’”® He 
was a Whig and in 1851 President | made 
him second Comptroller of the United States Treas 
ury. While connected with the Tre Depart 
ment he availed himself of the opportunity to in 
knowledge of l 


Ilmore 
asury 


crease his international 


g 
Baldwin relates ;*—“A friend who was a law clerk 
of the State Department, came to him one day in 
deep perplexity. The great statesman who was 
then at his head had asked him to prepare a dis 
patch on a somewhat difficult subject of diplomacy, 
B kha supra 
; Judge t I t 264 BR ickhan says e “ ? 
( ege ( . V IV) says “Y " 
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nd he was at ss where to go for his materials. 

Phelps offered to relieve him of the task, and 
lays’ work in the libraries pro- 
per which promptly, and with- 


fter a couple 


iced a State 


a word ration, received the signature of 

el Websté« When Pierce became President 

e urged Phe remain but the latter returned 
Burlington where he was elected State’s Attor- 

y of ¢ County, the only elective office 


hitten 
ever held w 
Constitutional ‘ 
} | } 
was wniie fn 
encounterée 


he exception of membership in 
onvention of 1870. No doubt 
in practice at Burlington that 
terrors of that junction point 





vhich led hin write the poem so dear to many 
ravelers, “The Ballad of Essex Junction”- 
With sadde face and batters na 
And eyes at told of blank despair 
) W e traveler sa 
Curs at br } 
Nine 1¢ ] we gered here, 
Witl ent on ¢ eS 
Waiting f elusive train 
That AlW g, neve come 
| ll wea “ < Id al I 
And pa | every tu 
I ell 
The may dwell 
Who fir ex June 
i c | ] ve rave 
U'¢ Y rest pra € 
In ocea esert droutl 
Thro sh and stean i hiver 
WI le ge alte ed 
Nor e way, ! sith was shaken 
Until | : s dismal spot 
Ut ma and God f saker 
Where " w forms of myste 
Assail es without « [ 1 
Ar hell 
The ls may dwell 
WI! f ted Essex J 
here are tw re verses which he who rides 
uld rea 
He beca lYemocrat when the Whig party 
is disbande \ a place among the 
eading lawyé e State Judge Fish says of 
m, “He wa nost accomplished lawyer that 
Vermont has pi iced.” “For forty years he was 
recognized as the most brilliant lawyer in Ver- 
mont.” “Jy ews nce told me that he was 
he most scl man that he had ever known.” 
n. Sime lwin wrote that Phelps “may 
uirly be class ng the great American lawyers 


f his time ppeared in nearly all the great 


ases that can efore the Supreme Court of Ver- 
mont during ictive practice. He was counsel 
n notable litigation involving the Vermont rail- 
ads, which lasted at least twenty-five years. “In 
lis later years he gave up his home office and 
levoted his entire time to practice in the Federal 
courts He tly appeared before the United 
States Supreme Court where no man at the Amer 
can bar was reater favor.” 

One of Phe s earliest attempts at diplomacy 
was attended failure. One of the earlier Ver- 
mont judges v \sahel Peck, whom Judge Russell 
S. Taft regards the greatest jurist that Vermont 
had produced le was a great snuff taker and 
Governor Le nderwood said that the Judge be- 
gan “with cor n snuff and when that ceased to 
bite he took Scotch snuff which he followed with 
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red pepper and finally with carpet tacks.” Phelps’s 
encounter with him is related by Judge Fish as 
follows :—“The Judge wore the ruffled shirt of the 
period while he was on the bench, and long before 
the week was over the white linen showed unmis- 
takable evidence of both the snuff and the tobacco 
in which the Judge indulged, but he was not ac- 
customed to make any change in this part of his 
dress until the week-end. It was thought by some 
of the bar that it would be well to appoint a com- 
mittee to call on the Judge and make an appeal 
to him in behalf of neatness to change his garment 
during the week. Mr. Phelps, who was the natural 
diplomat of the bar, was made familiar with the 
proposal of reform and asked that the matter be 
left with him to adjust with the Judge. This was 
accordingly done, and at Middlebury, soon after, 
where they were both in attendance at court, he 
sought to discharge his self-undertaken mission in 
this manner. He called upon the Judge in his room 
quite early in the morning and gave him a hint of 
what he would have done by saying as he was 
about to leave: ‘Now I am going out to change 
my shirt. I always change my shirt twice a week.’ 
To which the Judge instantly replied: ‘Why, 
Phelps, what a dirty cuss you must be.’” 

The call for the meeting which resulted in the 
formation of the American Bar Association was 
dated July 1, 1878. There were fourteen signers 
and Phelps was one of them. He served on the 
committees on organization and credentials and on 
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the Constitution and and elected 
Vice-President. 

When the Federal Court for the Vermont Dis 
trict met in October of the same year, Mr. Phelps, 
Senjamin fF, Fifield and eight others sent out a 
call for a meeting of the Vermont Bar as a result of 
which the Vermont State Bar Association was 
founded with Mr. Phelps as its first President. 

In 1877 he presided at the centennial celebra 
tion of the battle of Bennington. Attorney General 
Devens said he had no equal in the United States 
for grace and felicity of address on such an occa 
sion. In 1879 he delivered an address on John 
Marshall before the American Bar Association 
“unaided by a scrap of a note.’”® Judge Baldwin 
wrote of it, “The masterly manner in which it was 
discussed as well as his grace of manner and de- 
livery captivated his audience, and its publication 
established his position and gave him a national 
reputation as one of the great lawyers and the great 
orators of the United States.” Phelps thought 
adequate justice had not been done Marshall 
“Practically speaking we are indebted to Chief 
Justice Marshall for the American Constitution.” 
“The life of Marshall was itself the Constitutional 
history of the country from 1801 to 1835.” “Some 
day,” he said, “the history of that life, that grand, 
pure life will be adequately written—But let no 
‘prentice hand essay the task. He should possess 
the grace of Raphael and the color of Titian, who 
shall seek to transfer to an enduring canvas that 
most exquisite picture in all the receding light of 
the days of the early Republi Mr. Phelps would 
agree, I believe, that by Senator Beveridge “that 
grand, pure life’ was at adequately written 

Judge Fish says he was devoid of political 
ambition. Professor I writes that when 


) | 
By Laws Was 





Buckham 
he was nominated for Governor of Vermont in 1880 
on the Democratic ticket he went on a shooting 
tour in the west. Judge Fish says he was a can 
didate but “of was unsuccessful.” The 
shooting trip held the greater promise of success. 
In 1892 Redfield Proctor was elected Senator from 
Vermont over Mr. Phelps, the Democratic candi 
date, “of course.” Vermont Democrats learn ‘‘to 
face majorities.” 

In 1881 Mr. Phelps was made President of the 
American Bar Associatio1 He reported on 
“Changes in Statute Law,” as the Constitution 
then required. He introduced by the chair- 
man of the Executive Committee, Luke P. Poland 
of Vermont. He criticized the laws relating to 
murder and the lax prosecution of homicides. H 
disapproved certain legislation and agitation relat 
ing to marriage and denounced those who pro 
posed,—“A sort of qualified partnership, (he did 
not say ‘companionate’) contracted without solem 
nity, dissolved without cause, barren of its natural 
offspring and fruitful only in quarrel and disputes.” 
He did not admire codes. “We might as well at- 
tempt to codify the application of the principle 
of Christianity as of the principles of the common 
law.” Of certain law-making bodies he said, 
“Experience is fast pointing out that the country 
can endure all its other dangers with less apprehen 
sion that the action of its federal and state legisla 
tures inspires. It is already manifest that the danger 
lies far less in the executive than in the legislative 
power. Legislatures in this country are steadily 


course 


was 


e 


9 Stewart, p. 100 
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grasping larger powers and approaching nearer and 
nearer to omnipotence.” The author of “The Ballad 
of Essex Junction” is represented by reports of new 
statutes relating to intoxicating liquor. “The law 
in Alabama applies to the whole state 
Blount Springs. Why this sanctnary for the thirsty 
against the vengeance of the law was created is not 
stated. Perhaps it is not far from the Capitol. 
“In Wisconsin and Nebraska statutes have been 
passed against treating at bars and saloons. In 
Wisconsin the act has been held unconstitutional 
by the Supreme Court, perhaps as 
travention of inalienable rights.” 
Mr. Phelps was professor of medical juris 
prudence in the University of Vermont from 1881 
to 1883, lecturer on constitutional law 
University in 1882 and was Kent professor of law 
in Yale trom 1881 to his death except during hi 
absence in England. President Dwight 
him :—"‘He was, as I think of him, a man having 
in himself by nature and through education, the 
finest characteristics which we ask for in the mem 
bership of the University brotherhood. With a 
strong intellect and manly spirit—with an earnest 
purpose and a quiet determination to build up and 


except 


n 


being in con 


; > 
at Boston 


Said ol 


build out the powers within him—with an appre 
ciation of culture, and desire to give its most wide 
reaching influence in mind and heart and outward 


manner—with a generosity and magnanimity which 
lifted the life ever above littleness and m 
with no wish to seem more than reality 
justify—with a lofty ideal of the professional career 
to which he had devoted himseli—he stood in our 
company, and among men everywhere, as a worthy 


eanness- 
would 


example of the educated and refined scholar and 
of the cultured manly man.” 
One of his students wrote:*®° “He possessed 


not only intellectual refinement, but 
dignity of presence rarely met with among uni 
versity professors. The influence of such a man 
in the class room was inestimable. He seemed t 


a polish and 





challenge the mnonchalance of undergraduate 
Bohemianism. He never allowed his pro- 
found knowledge of the law to befog his exposi 


tion of it. This is well illustrated by his 


to the use of law Latin and legal maxi 


aversion 
In them 





he saw nothing but snares and pit It was 
on occasions when he was attack use of 
these that we received the benefit lat dry 
humor for which he was famous. ‘Why,’ he would 
say, ‘impose the name femme covert upon a poor 
married woman just because she is married? Why 
not call her a married woman and be done witl 
it?’ A man of his stamp could wear the home 
spun as easily as the broadcloth. Nor did he lack 


the proverbial shrewdness of his race 


rented that house in London over which he and 
Mrs. Phelps presided with such infinite grace, the 
solicitor who drew up the lease would have it done 
with all the formality and verbosity of the time 
of Coke. His Yankee client wrote a few lines on 
a sheet of paper, signed it and asked if that were 


Phelps 
1891 by J 


not all that was necessary.” The Edward J 
was established at Yale 
Junius S. Morgan and 
Pierpont Morgan. 

In 1885 President ( 
Extraordinary and 


Professorship 


increased 


“1 ' ' 7 , 
i@veiand appointed 





Phelps “Envoy 
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tentiary”’ t it Britain. Judge Fish ascribes 
this appointment to “the influence of his friend 
Senator Edmu vho recommended him to Presi- 
lent Cleve ut Crockett’s History of Ver- 
nt refers 1 ery favorable impression Phelps 
id made o1 ent Cleveland “by his manner 
accom] nts.” Mr. B. B. Smalley, the 
iJemocrat ( mmitteeman from Ver- 
t. | ‘resident Mr. Phelps would not 
ept polit fice a statement which led the 
lent e this to be just the type of 
he later he asserted that his was a 
ersona ey Mr. Phelps and Thomas 
Bayar tary of State, were warm friends 
had hers | re em. Professor 
suckhat ppointment was a surprise to 
e€ appoint that it “was largely the conse- 
lence of pression mad¢ y Mr. Phelps’s 
ntellect nal accomplishments upon Mr. 
9 ‘ Dame ie nt 
Mr. Phe pointment was of course en- 
usiastically roved in Vermont. “The Spring 
held Repu eterred to the appointment as ‘an 
ex pectec but deserved honor to a man of excep- 
Nal qt plon i ' e,’ he N. Y. 
limes obs¢e that ‘Mr. Phelps who joins to 
und and earning some of the more grace- 
il and agree tainments proper to a cultivated 
mind, wi hill the place which Mr. James 
Russell ] ( lity, tact and accomplishments 
have made it rd to fill any successor to 
himself lr) lon Gazette said of the new 
Minister, ‘Mr: elps is a Vermont lawyer un- 
known on tl e of the Atlanti Doubtless he 
S a most respect e person.’ ” 
Mr. Phe s as Minister can scarcely 
e overstate ; 
“In 1886 lelivered before the Philosophical 
Society of nburgh an address on ‘The Law of 
the Land’ w rought him the respect and ad- 
miratior itterateurs Human rights,” 
he said, “are t foundation and not the conces- 
sion of huma thority When it (govern- 
ment) ceas to respect and uphold them the 
obligation egiance terminates and the right 
of revolut ar In this light he interpreted 
Magna Char When law ceases to govern, 
society ceas¢ ance lhe idea is too common 
that in legis s to be found the panacea for 
ll sorrow a1 reliet tor all misfortune. Even 
under fre ent the world may be governed 
too much poor will be always with us. 
but perha t ripening fruits of that larger 
philanthroy t broader as more generous 
rother! taking ; unt of human 
railt rt 1 ti to lessen the 
nequaliti raising m below, not by 
pulling d t above, t iterate in some 
measure thos tinctions that do not mark a dif- 
rence, a! trengthen the security of rights by 
diminishing t temptation to attack them, there 
may yet be [ cannot believe it visionary to 
think s t e least beneficent of the gracious 
harvests that e been generated upon the land, 
y the ) 
Profess kham wrote Perhaps the most 
ionificant t ! t the 1 pect in which he 
if 
e H V \ 
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was held by leading men in England ywas the re 

quest which came to him from a high quarter that 

he should give to the public his views on what was 
at that time a burning political question, the recon 
struction of the Lords’ House of Parliament.” 

At a dinner given in his honor at the Century 
Club on the eve of his departure, Lord Coleridge, 
the Chief Justice of England, said,"* “The great 
American republic has in times gone sent us great 
men to represent the republic in this country. But 
I venture to say that no one of Mr. Phelps’ pred 
ecessors has ever been the recipient of such unani 
mous and cordial expressions of regard, and I am 
sure that no American Minister has ever left our 
shores amid more universal regret. He has shown 
us how to keep up the honor and glory of the great 
ation which he _ represents, without forgetting 
the courtesy due to the great country to which he 
is accredited, and thus he has won the sympathies 
of English society, charmed many an English home, 
and has remained all the while unchanged, the 
American Minister, a man of letters and of learning 
and above all, an American gentleman.” 

“The reply of Mr. Phelps has been described 
as ‘a short wholly impromptu speech of matchless 
grace and elegance.’”*® The last of it goes, “Not 
much can be added to the old English word ‘good- 
bye.’ You are not sending me away empty-handed 
or alone. I go freighted and laden with happy 
memories inexhaustible and unalloyed—of England, 
its warm hearted people and their measureless 
kindness. Spirits more than twain will cross with 
me, messengers of your good-will. Happy the na 
tion that can thus speed its parting guest. Fortu 
nate the guest who has found his welcome almost 
an adoption, and whose farewell leaves half his 
heart behind.” 

It inspired Lord Roseberry to write Mrs 
Phelps as follows: “I cannot go to bed without 
sending you a line of congratulation on your great 
triumph of tonight. The assembly was unique in 
its character and its warmth; and what it gave in 
enthusiasm. Mr. Phelps restored in a speech so 
exquisite, that on an occasion, which seemed be- 
yond the reach of eloquence to improve, it crowned 
the sensations of the audience. The only thing 
wanting was your presence.” 

George W. Smalley, for many years London cor- 
respondent of the New York Tribune, in his book, 
Anglo-American Memories (lst series), in express- 
ing his regret that President Grant’s nomination 
of Richard Henry Dana, Jr. as Minister to England 
was not confirmed by the Senate, says: “He 
would have been such a minister as Charles Francis 
Adams was, or as Phelps was, two of the American 
ministers whom the English liked best, out of the 
half-dozen who have held in this country (Eng 
land) a pre-eminent position among ministers and 
ambassadors, including the present Ambassador 
and his two immediate predecessors Hay and 
Choate.” 

Again he writes: “Mr. E. J. Phelps, who came 
after him (Lowell), was a lawyer, and a lawyer 
may perhaps be expected to be more combative 
than a professor; but it was not so, Mr. Phelps 
took Mr. Lowell’s house in Lowndes Square; a 
respectable dwelling in a very good square, but by 
no means an ideal legation. When Mr. Phelps be 


14 Professor Buckham 
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came its tenant the atmosphere changed; the 
climate was a softer climate. The amelioration 
was due, in part, to Mrs. Phelps, who was beloved. 
Mrs. Lowell had been an invalid. Her husband 
used to say: ‘My wife has no acquaintance and 
I have no invention’—as an excuse for social short- 


comings. But Mrs. Phelps knew a great many 
people and charmed those whom she knew.’ ” 
Of Mrs. Phelps Professor Buckham said: 


“And it would be unjust not to assign an equal 
share in this praise to her whose winning person- 
ality and social charm captivated official guests 
and made them personal friends. Their home was 
a centre of hospitality to their countrymen, and a 
favorite gathering place of all that was best in 
London society. Peers and peeresses, notables of 
art and literature and society would beg invitations 
to Mrs. Phelps’s receptions, where they would be 
sure of meeting congenial people with the frankness 
and freedom and simplicity of manners, which as 
they used to say were ‘so charmingly American.’ ” 

Mr. Smalley says: “It is doubtful whether an 
abler man than Mr. Phelps ever came from the 
United States to London as Minister. He was 
hailed at once as a brother by his brethren of the 
Bar; and they put him on a level with their best. 
His simplicity of character, his humour, his truth- 
fulness, were evident to everybody. Intellectually 
he was anybody’s equal. As Minister he had, like 
all his predecessors, his trade to learn. But he 
soon learned what was essential ; learned diplomacy 
as if it were a new cause he had to master for a 
great trial. His mind was judicial. He ought to 
have been Chief Justice of the Supreme Court of 
the United States. . . He was a jurist who 
would have adorned either place. He was also an 
orator who leaped into fame by a single speech, at 
the farewell dinner given him in England; although 
his speech at a dinner of welcome on his arrival 
was scarcely less felicitous. ‘A masterpiece of 
oratory ; dignified, eloquent and pathetic,’ said Lord 
Roseberry, a judge of oratory if there be one.” 

In McElroy’s “Grover Cleveland” it is said 
that after the dismissal of Sir Sackville-West 
“England. made no attempt to conceal the 
fact that she was waiting, none too patiently, for 
the coming of another President. Under 
these circumstances the American Minister at 
London, the Honorable E. J. Phelps could not but 
feel the impropriety of his position. Frequent 
dinners of farewell were given him by well intend- 
ing friends who assumed that his stay would of 
necessity be brief, and that America, too, would 
place a subordinate in charge of her affairs. At 
last, on January 7th he was granted leave of 
absence, at his own earnest request, and sailed for 
America with no intention of returning. Secretary 
Bayard, while somewhat reluctantly consenting 
to Mr. Phelps’s retirement, declined to accept his 
interpretation of the British attitude, stoutly insist 
ing that England had meant no slight when fail- 
ing to fill Sir Sackville’s post.” 

Mr. Crockett’s account of why Mr. Phelps did 
not become Chief Justice of the Supreme Court of 
the United States is as follows:** “The name of 
Edward J. Phelps was prominently mentioned for 
this high office. In a letter to the author, the late 
Hon. John W. Stewart then in Washingten as a 
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Member of Congress, an intimate and life-long 
friend of Mr. Phelps, said: ‘At the President's 
personal solicitation Senator Edmunds had ex- 
pressed his opinion of Mr. Phelps’ eminent (quali- 
fications) for the position then vacant by the death 
of Judge Waite. The conference resulted in Mr. 
Cleveland’s expressed determination to nominate 
Mr. Phelps. Shortly afterwards Mr. Edmunds re 
ported to me the interview, assuring me that Mr 
Cleveland would send Mr. Phelps’ name to the 
Senate for confirmation. Mr. Edmunds was posi 
tive so that I regarded the matter as settled 

“*For some reason not then apparent, Mr. 
Phelps’ name was withheld, but several days later, 
on my way to the Capitol, | met a Southern Demo 
crat, a personal friend. | mentioned the fact that 
Mr. Phelps would receive the nomination, and ex 
pressed surprise at the delay in sending in his 
name as determined. My friend said he 
he would do so, but added that he would not. ! 
referred to Edmunds’ report and its result, and 
said that my authority could not be a mistake. 
He replied that General (Patrick) Collins of Boston 
with certain influential New York Irish Democrats 
had made very strong protests against the pro- 
posed appointment, and had assured the President 
of the loss of the Irish vote if he persisted in his 
choice, and that (with) his then pending reelection 
(it) would be disastrous. This threat thwarted 
Cleveland’s purpose.’ This account is corroborated 
by a letter from the late Senator Edmunds, and 
from other authentic sources.” 

Mr. Smalley wrote: “Mr. Cleveland's surrender, 
no doubt, under strong political pressure, deprived 
us of Mr. Phelps’ services as Chief Justice 
Melville W. Fuller was appointed 

In 1893 President Harrison appointed Mr 
Phelps senior counsel for the government in the 
Behring Sea controversy which was tried before 
an international tribunal of arbitration at Paris. 
With him were associated two eminent American 
lawyers, Frederick B. Coudert and James C. Carter. 
The Court sat fifty-four days and Mr. Phelps made 
the closing argument, occupying eleven days and 
extending over 325 printed pages.’ “At the close 
of the argument M. de Courcelle, the president of 
the tribunal said to Mr. Phelps in the name of the 
Court after allusion to the difficult part he had dis- 
charged: ‘It (the task) has been discharged in such 
a manner as fully to deserve our admiration, blend- 
ing the deep science of the lawyer with literary 
refinement and diplomatic dignity. I beg I may 
be allowed to consider the laurel you have won at 
this cosmopolitan bar as a fair addition to the 
wreath of honors you have conquered on different 
fields, both in the New and the Old World.’”™* 

“Mr. Phelps after the termination of his min- 
istry expressed the opinion that if the President and 
Mr. Bayard had maintained their ground with more 
firmness, the British government would have 
yielded the points at issue—that in his judgment 
Lord Salisbury was preparing to do so, had the 
American Minister insisted on the American 
claims.”*® His essay, “The Behring Sea Contro- 
versy,” written in April, 1891, is an able statement 
of the American claim. The British position is 
criticized. Phelps says, “. . . her Majesty’s min- 
isters temporize and delay [They courteously 


wished 
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owly and diplomatically evade the real issue.” 

the United States government should now pro- 
eed temperate ut firmly to put an end to the 
estruction the seals in the breeding time by 
reventing, throu uch exertion of force as may 

necessary, t further prosecution of that busi- 
ess by al whatever retween laska and 
e Pribylof s, can there be a question that 
uch a ¢ S be completely justified ’” 

Mr. Phel; was an ardent Democrat but he 
roke from irty and refused to support Mr. 
Greeley i1 . 1890 supported Mr. Blaine’s 
Behring Sea 1 y and in 1896 supported McKinley 
r the Pr He “attacked the free silver 


hat he 


l I an unce t would support 
the Republican State and National 


tickets although 





he was not and never expected to be a member of 
that party 
Mr. Phel ntributed many articles and 
essays to maga nes 
In the At Monthly for July, 1896, he 
attacked President Cleveland’s ultimatum to Great 
Britain on the ect of the Venezuelan boundary. 
“The matter f which it sprang was one that 
did not concern us in the least, of the merits of 
which we kn nothing, in which our interference 
was altogether thout justification or reasonable 
object, and k both nations by surprise.” 
erstand that among nations as 
among 1 friendly relations are largely 
dependent uj good manners.” He was not an 
admirer of treaties of arbitration—‘On no such 
artificial and cumbrous contrivance can peace on 
earth and goo ll among men be made to depend. 
These reside in the temper of nations, not in the 
decision of courts Statesmanship proceeds 


not so much settlement of questions in dis- 
pute as by avoiding their settlement. All treaties 
are made uy nutual concessions except those 
dictated to a prostrate enemy, but the greatest 


diplomatists have been those who have saved the 
most blood and shed the least ink.” “It may well 
be doubted whether a war can ever take place in 


these days between nations whose people thor- 


oughly understa each other.” He favored form- 
ing a permanent diplomatic corps 


He discussed “The Monroe Doctrine” in a 


volume entitle America and Europe, a Study of 


International Relations,” published by G. P. Put- 
nam’s Sons in 1896. The doctrine had “drawn us 
Twenty-four rs before the announcement not a 
man in eith untry outside of the American 
Executive Chamber could have dreamed of such a 
rupture on ai wre then existing or capable of 
being anti te Phelps saw no excuse for the 
President’s nor the manner in which his 
attitude was made known through a communication, 
“not to that nation itself, but to a co-ordinate 
branch of ou ernment and thence through the 
newspapers to the world at large.” He rejected 
various definitions of the Monroe Doctrine after 


some discuss them and concludes: “Is it not 
best to maintain the peace which is indispensable 
to our pr | lf | it becomes nec- 
essary to And to refuse to intermeddle 
in the controversies thz succeed each 
other between the different sections of mankind, till 
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the time comes when it can be shown we have 
something to do with one of them that requires 
our interterence. Is not the true definition of the 
Monroe Doctrine, if we choose to call by a name 
that does not belong to it, a very early and funda- 
mental principle in the law of nations?” 

The Venezuela boundary dispute was adjusted 
through diplomacy.” 

Phelps had denounced the possibility of war 
with Spain.** After the Maine disaster and the 
findings of the board of inquiry he continued to 
oppose it. He wrote a letter to former Gov. Levi 
P. Morton, “Intervention in Cuba.” It was printed 
first in the New York Herald March 28, 1898, and 
then reprinted in pamphlet form and circulated 
under the title, “Intervention in Cuba—Praise for 
McKinley’s Attitude and Efforts.” He regarded 
intervention as contrary to international law and 
unjustifable. That he was mistaken in thinking 
we might annex Cuba is now apparent; that his 
views differed little from those ot President Mc- 
Kinley, the student of those times may readily de- 
termine. Rhodes book, “McKinley’s Administra- 
tion”, states, “For a long time McKinley thought 
he could settle the Cuban question without war.” 
(Page 26.) 

In an essay, “Irresponsible Wealth,” printed 
in the North American Review (vol. 152, p. 523), 
he wrote of “great combinations of capital 
organized to enhance unreasonably the price of 
various necessities of life and to extinguish fair 
competition.” “And when courts of justice inter- 
fere against these conspiracies and declare them 
illegal fresh devices are resorted to in order to evade 
the law and to continue the plunder of the public.” 
He speaks of the much greater iniquity of wealth 
which attacks the general public and even threatens 
the national life in the employment of vast sums 
for the purchase of high places and the control of 
important elections. Yet he made it plain he did 
not regard large fortunes as in themselves detri- 
mental or opposed to sound public policy. In the 
same article he wrote, “There is nothing in govern- 
ment or institutions under our system that is not 
within the ultimate reach of the numerical major- 
ity. We are in danger not of revolution or blood- 
shed, but of the not less destructive power of frantic 
and ruinous legislation, controlled by demagogues 
and involving in its consequences the just as well 
as the unjust.” 

In his address, “United States Supreme Court 
and the Sovereignty of the People,” delivered in 
New York February 4, 1890, at the centennial cele- 
bration of the Federal Judiciary, he said, “The ex- 
perience of American free government has shown 
that it is the tendency of the legislative branches 
to decrease and of the judicial power to rise in 
public opinion.” 

In “The Age of Words” he says: “The reporter 
is omniscient and omnipresent. . If we take the 
wings of the morning and fly to the uttermost parts 
of the sea, he is there before us, insatiable, rapaci- 
ous, remorseless. . With him sorrow commands 
no charity, misfortune no consideration, age no 
reverence, woman no deference, death no solemnity, 
the grave no refuge.” 

“Divorce in the United States” was the sub- 
ject of an article by Phelps in “The Forum” for 
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December, 1889. He said the facts were “enough 
to show that the whole business is a disgrace to 
our country and an alarming menace to social 
order.” He did not favor a national and uniform 
divorce law nor did he think adultery should be the 
sole ground for divorce, if divorces were to be 
granted at all. Just divorces were few, the col 
lusive and fraudulent very numerous. He ventured 


‘ 


to suggest “as the result of a long observation of 


judicial proceedings in this class of cases, that the 
remedy will be found in the entire abolition of the 
sort of divorce that allows the parties or either of 
them to marry again.” “The question is not 


whether divorce laws shall exist, but whether they 
shall permit the divorced parties to remarry. Here, 
it is believed, will be found the main spring of the 
whole mischief.” His prediction that the people of 
this country would successfully meet the problem 
and that a reduction in the number of divorces 
would follow has not come true. 

Many of Mr. Phelps’ orations and essays were 
brought together by Governor John G. McCullough 
of Bennington, Vermont, and together with a short 
memoir by Phelps’ old friend and admirer, Gover- 
nor John W. Stewart of Middlebury, were printed 
by Harper Brothers in 1901. The New York Trib- 
une’s review called them “finished and charming 
examples of public speaking.” The New York 
Evening Post said, “He had not the solemn 
grandeur of Webster, but his addresses are in sub 
stance scarcely inferior to those of the earlier states 
man.” 

In his address, “The Relation of Law to Jus- 
tice,” delivered in December, 1890, at a meeting of 
the South Carolina Bar Association, he said, “Anglo- 
Saxon law stands upon the principles of Magna 
Charta. . . . Strike them out and the common 
law crumbles into dust.” “The jurisprudence of all 
English speaking countries approaches today more 
nearly than ever before the best and most enlight- 
ened conceptions of ethical right.” 

A most interesting discussion of our diplomacy 
will be found in “International Relations,’ an 
address he delivered at Boston before the Phi Beta 
Kappa Society, June 29, 1889. He said, “That 
country is most likely to enjoy the blessings of 
peace which is in a condition to be most formidable 
in war.” “Nothing is more mistaken than the idea 
that we are always to hold our own among the 
nations of the earth, while human nature remains 
what it is, by the mere force of argument.” He advo- 
cated such a naval force as “should leave us nothing 
to fear from collision with any other naval power 
in the world.” 

In his essay on Bryce’s “American Common 
wealth,” he said, “But democracy is after all but a 
form of government. Those who established it can 
destroy it. If it becomes a despotism and is found 
intolerable, is it nevertheless to be permitted to 
continue?” 

In another essay, “The Choice of Presidential 
Electors,” he discusses the devices of the Constitu- 
tion for the protection of the minority, a fruitful 
subject now, and says, “It is not true under the 
spirit or by the letter of the American Constitution 
that minorities have no rights which majorities are 
bound to respect.” 

In 1891, Mr. Phelps presided at the dedication 
of the Bennington Battle Monument and delivered 










an oration of great eloquence and beauty. “His 
tory,” he said, “is full of battles. All its pages are 


stained with blood instruments for the most 


part, of ambition, of tyranny, and of crime.” He 


dwelt on that chapter of Vermont’s early history 
when from 1777 to 1791 it was an independent 
sovereignty. He told of Burgoyne’s advance and 
how the British general feared “the gathering storm 
that was hanging on his leit,’ how the field ot 
Bennington was the last hope of the Hampshire 
Grants and how after the surrender at Saratoga, 
Burgoyne wrote his government of the ber 
engagement, “If I had succeeded there | shoul 
have marched to Albany.” Mr. Phelps’ oration con 
cludes: “This sentinel pile will look out upon 
Vermont—on whose valleys and hill-sides the seed 
time and the harvest shall never fail. A land 
which its people shall still cling with an affection 
not felt for the surface of the physical earth by any 
but those who are born among the hills; hallowed 
to them as to us by its noble traditions, sacred ior 
the dead who rest in its bosom. The beautiiul 
name which the mountains have given will abide 
upon the land forever. Vermont, always Vermont.” 
He never lost the love he bore Vermont. He 


wrote in “To my Cousin Jack” (Chief Judge Piet 
pont): 


When o’er the woods another fal 
Its lingering charms has thrown, 
My gun will hang upon the wall 


My horses learn another's call, 
My dog a stranger’s tone, 
But still may thou, aye kindly known 


O’er Champlain’s glorious water 
rill many a year has come and g 
Wake the wild woodland echoes 
Dead Creek and Littler Otter.’ 


He died at New Haven, Conn., March 9, 1900. 
He lies in the Burlington cemetery near Senator 
Edmunds in sight of “Champlain’s Glorious Water.” 
He had lived a glorious life in a glorious age. When 
he was born James Monroe, the fifth President, was 
in office; when he died, William McKinley, the 
twenty-fifth President, was there. He lived during 
the time of three national wars, the Mexican, the 
Civil and the Spanish-American. During his life 
the railroads appeared, ousted the stage coach and 
achieved maturity; the population of our nation 
increased from about nine and one-half million to 
nearly seventy-six millions. 

1 read in various places of his love of all that 
was beautiful in literature, music, art and nature, 
of his rare culture, of his unusual capacity for 
friendship, of his love of the old n ily virtues, of 
the old songs and ballads of England, Scotland, 
Ireland, of his admiration of Byron and Shakes- 
peare, of his devotion to the “authorized—not the 
revised—version of the English Bible and the un- 
changed Book of Common Prayer of the Church of 
England,” of his fine sensibilities, “his sweet and 
genial temper,” of his abundant flow of humor, even 
of “his proficiency in what are regarded in England 
as gentlemanly sports,” and then too I see that it 
was the result of the cultivation of native gifts and 
a natural kindness which were born in him, that 
withal he was a Yankee every inch. New England 
has produced nothing better—a first-class American. 
We may say of him as he said of Samuel Prentiss, 
“He seemed to illustrate how it was that in the old 
days it came to be believed that some men departed 
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fe witl ng He looked to me like a 
wl va waiting to hear the words, 
lil vho in due time 


1g the valley 


of the shadow of death, appointed to all the living, 
but walking away from us, upward and onward, 
until, like the prophet of old, he walked with God, 
and disappeared from our sight among the Stars.” 


ENTERTAINMENT FEATURES AT SEATTLE 


( Continued 


Rainier National Park 


e1 lay t the traveler should plan at 
1 week I National Park is the most 
ped ( T resort I An eT < At the foot 
unt Int modern chalet. The high 
N r I e Valley excellent There 
tless nd hiking trail vell defined and 
d Hor trif sk nowshos hiking togs 
t nominal prices. 
ent park is reached by high-class auto- 
F 8 :00 m. daily. Here you 
l can fry your 
1 imp fire, as you 
Rate $4.50 to $10.00 a day, 
ling me 2 special all-expense ticket, includ 
sary hotel service from Seattle, 
tog 2g for thre 
Mt. Baker National Forest 
tl t f Washington, 50 
a t ‘ Bellinghas and 152 miles from 
ove Sound and the beautiful San Juan 
s. lies Baker National Recreation Area of 
Ss, 1 lished by the United States Govern- 
in the heart scenic Mt. Baker National Forest. 
itstanding f s district are magnificent Mt 
rising 1 t above the sea, and picturesque Mt 
uksan, standir ligt to the east, and between these two 
is peal $20 t, nestles Heather 
Me adow. a beaut A] e Park rpeted with heather and 
with mir es surrounded by clusters of ever- 
tres . engage in manv out-door sports 
emperature n late ring in the middle 
England 

All-expense from Seattle t Mt. Baker Lodge, one 
‘Hee mnet ¢ , re r f the northwest and 

nen Tay nemaee ave 290165 for two days 


ne of the f Alpine lakes of the west is Lake Cres- 
tuated in t rt of the Olympic Peninsula, America’s 
eat untot ntier. Travelers come to Lake Cres- 
m all nation and Lake Crescent Inn is one 

ntetand rts of the Pacific Northwest 
ted at t trance to the bie game country of the 
pics, the lak les long with an average width of 
: and a half is 570 feet above sea level. Storm 
King’s scarred ton looks right down into. the hospitable resorts 
line the st The ranges which shoulder the grand 
Storm King—meet like the palms of two hands, 

ng a vallev wl lones to the lake shore 

ach_=«éLal rescent vou @ by steamer on Puget 
d from Seatt ‘ Port Angeles and thence by stage 
ugh the Lake Crescent. The round-trip boat 





S t n is blessed with remarkable 

4in resorts t lificnlt t gle out the outstand- 

I fonte t t t > miles from 

with its re le trat rtation system. were located 

here else it ld be ivertised as one of the famous 
of the t 

1 proceed to | ett and then Hartford, 40 miles from 





“ ue gasoline car propelled over 
ntain rails hose rails are laid on the rocks of the 


ational Park. The 


from page 205) 


mountain skirting the canyons of rivers. You climb 3,500 feet 
in 13 miles. 

One would not expect ordinarily to find hotel accomm« 
dations of a superior type high in the mountains, and espe 
cially near glaciers, but in the Monte Cristo region there is 
remarkable Big Four Inn, with excellent meals and every 
accommodation one would find in a metropolitan hotel. 

The round-trip fare by interurban, stage and mountain 
railroad to the hotel, in the heart of the mountains, is $5.30 
Hotel accommodations with meals, $4.00 and $5.00 per day 


Vancouver, British Columbia 


Vancouver, on Burrard Inlet, which opens into the body 
of water known as the Strait of Georgia, separating Var 
couver Island from the mainland, is the largest and most im 
portant city and seaport in British Columbia, fortunate with 
one of the finest harbors in the world. It is the headquarters 
of a number of steamship lines to the Orient and Australia 
and a fleet of coast-wise trade. Vancouver is very modern 
and equipped with twenty-three parks within the city limits, 
including Stanley Park of 1,000 acres, where the Harding 
International Good Will Memorial is located. The city has 
large lumber interests, pork packing plant, sugar refinery 
railroad construction and repair shops, extensive warehouses, 
ironworks and correlated industries and is the center of the 
Fraser River salmon industry. The city was laid out in 1885, 
but was entirely destroyed by fire. It was rebuilt quickly and 
since then has had a remarkable growth 

The round trip fare from Seattle by boat with stopover 
at Victoria if desired, is $9.50, or $7.75 by rail or auto 


Victoria, British Columbia 


Victoria, the canital citv of British Columbia, with a pon 
ulation including the adjoining municipalities of 65,000 is 
situated on the southeastern end of Vancouver Island. The 
city is 83 miles from Vancouver, 81 from Seattle, 20 from 
Port Angeles, 38 from Anacortes, and 53 from Bellingham 
With all these mainland ports there are exceptionally good 
ferry and steamboat connections. Victoria is seagirt on the 
south and east so that there is always a tang of the Pacific 
Ocean in the air, while away to the west and north stretch 
farming and rural settlements gradually merging into the 
famous virgin forests of Vancouver Island where over 127 
billion feet of merchantable timber is growing today 

The remarkably beautiful natural setting of Victoria has 
called forth encomiums from manv famous people. Captain 
George Vancouver of the British Navy, who was sent out bv 
the British Government in 1792 to arrange for the transfer of 
Vancouver Island to the British Empire from Spain, wrote in 
his diary: “To describe the beauties of the region will, on 
some future occasion be a very grateful task to the nen of a 
skilful panegyrist. The serenity of the climate. the innumer- 
able pleasing landscapes and the abundant fertilitv that unas 
sisted Nature puts forth. require only to be nourished by the 
industry of man with villages, cottages, and other buildings to 
render it the most lovely country that can be imagined.” Be 
sides her own distinctive charm. Vivtoria is the acknowledged 
gateway to a thousand miles of Island wonderland 

The round trip fare from Seattle by boat is $5.00 


Fishing 


Year around fishing in the Puget Sound country, tributary 
to Seattle, makes this section ideal for the sportsman. Within 
half an hour’s ride of the business district of Seattle, there 
is both fresh and salt water fishing Every lake. stream and 
salt water bay in western Washineton is accessible, and the 
lakes and streams in eastern Washington are famous 

Salmon-King. Tyee, Silver and Spring salmon may be 
caught in Puget Sound. There is no closed season on salmon 
for those who fish for sake of the sport. 









































































EADQUARTERS: Hotel Olympic, Fifth 
Avenue and Seneca Street. 


Reservations and Hotel Information 


Requests for reservations and information con- 
cerning the Olympic and other Seattle hotels should 
be addressed to the secretary, William P. Mac- 
Cracken, Jr., 209 South La Salle Street, Chicago, 
Illinois. 

To avoid unnecessary correspondence, mem- 
bers are requested to be specific in making requests 
for reservations stating (1) whether double or 
single room is wanted and if double the names of 
persons who will occupy it; (2) whether double or 
twin beds are preferred; (3) the approximate rate; 
(4) date of arrival, including definite information as 


ARRANGEMENTS FOR SEATTLE MEETING 


to whether such arrival will be in the morning or 
evening. 

As space at the Olympic: is exhausted, members 
are requested to specify other hotels, also first, 
second and third choice, in making requests for 
reservations. 

Every effort will be made to comply with re 
quests made, as far as available accommodations 
will permit. Reservations should be made promptly. 

Summer tourist tickets at reduced rates will 
be in effect from all states except Oregon, Wash- 
ington and northern California. Tickets on sale 
daily from May 22 to September 30, inclusive, with 
return limit October 31, 1928. Individual identifica- 
tion certificates will be sent members in Washing- 
ton, Oregon and northern California about June 15, 
enabling them to secure a reduction of 25 percent. 


ADDITIONAL HOTEL ACCOMMODATIONS 


Distance from 


Hotel Headquarters 


Ambassador 4% Blocks 


Bergonian . . 7 Blocks 
Caledonian 3% Blocks 
Calhoun ... . 7 Blocks 
Camlin 7% Blocks 
Continental 1 Block 

Frye .... 8 Blocks 
Gowman . . 6 Blocks 
Moore ...... . 6% Blocks 
New Washington 6 Blocks 
New Richmond 10 Blocks 
BOT 2 Blocks 
Spring (Apartment Hotel) 2 Blocks 
Vance .... 7 Blocks 
Waldorf . 5 Blocks 


me - —wWith Bath od 
Single Double I'win Beds 
$3 to $5 $5, $6, $7 $8 
$3, $5 $5, $6 $7, $8 
$4 $5 $7.50 
$3 to $5 $5, $6 
$6, $7, $8 $8, $9, $10 $8, $9, $10 
$5. $6 
$3 to $5 $5, $6 $7, $8 
$5, $6 $5, $6 $6, $7 
$3 to $5 $6 $7 
$6 $8 $9, $10 
$3 to $4 $5, $6 $6, $7 
$3 to $5 $5 to $6 $6, $7 
$5 $6.50 
$4 $5, $6 $6 
$3, $4 $4, $5 $6 


THE TOUR TRAINS TO SEATTLE 


By Tuomas Francis Howe 


Chairman Committee on Arrangements and Transportation 


HE Committee on Arrangements and Trans 

portation to the Seattle meeting announce that 

one section of the tour trains is completely 
booked, that a second section is being booked and 
that reservations will shortly be available for a 
third section. The Committee also calls attention 
to the fact that while the entire accommodations of 
the hotels in Glacier National Park and of the lodges 
in Zion and Grand Canyon National Parks have 
been engaged, they may not have sufficient accom 
modations for all who desire to accompany the 
party, so that the trains must be limited to four 
sections at the most. Those who remember our 


difficulties in Yellowstone on our 1922 tour to the 





San Francisco meeting will appreciat 
of limiting our party to the number that can be 


they make their reservations immediatel) 
avoid later disappointment. 
turned and all tickets refunded tf cancellation reaches 
the Chairman's office before 12 noon 
July 14th. 


} 


e the necessity 


comfortably roomed. For this reason the Committee 
suggests to those contemplating joining the tour that 


ely in order to 
All deposits will be re- 


on Saturday, 


The Tour Party’s Seattle Program 


While full detailed information will he furnished to each 


member in advance by Bulletin, the following general an 
nouncement is made as to the party’s Seattle program 


r . . . . . - : . 
he trains will arrive in Seattle Saturday evening, July 21, 
hortly after six and will leave for Ashford about midnight 
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tained at lunch by the Victoria bar. Dinner will be obtained 
during the return trip as the boat will not arrive in Seattle 
until about nine. 

Tuesday's program will be a boat trip, shorter and of dif 
ferent character, along the shores of Puget Sound to Olympia. 
the state capital, where the party will be met and entertained 
by the Olympia Bar Association. The return to Seattle will be 
in time to enable members to dress for dinner. 

Thereafter the program and entertainment features will 
be that which is offered to all members attending the meeting 
The party will leave Seattle Friday night after the annual 
dinner. The trains will not leave until after midnight so 
ample time will be allowed for the changing of clothes and the 
packing and transferring of trunks 

The details of the Portland, San Francisco, San Diego 
and Los Angeles prcgrams will be completed in time for pub 
lication in the June issue of the JourRNAL. 


CURRENT LEGAL LITERATURE 


evoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
g and Significant Contributions Appearing in the Current 


Legal Periodicals 


Among 


Land Law, by 
eo ee os 
Printed and 


ntroduction to the 
ldsworth, K. C., D. ( 
Inn, 1927 
Oxford University Press, American 
$5.00. It is always a pleasure 
rrical sketch by Professor Holdsworth ; 


Tt ‘ ™ 
f Lincoln's 


he, like the late Professor Maitland, has the happy 
f knack of making dead bones live. This book is no 
i exception to the rule he author obviously revels in 

his subject. He proves that the English Property Acts 


ire the logical outcome of legislation, 
the Courts and of reports of Royal 
other bodies, spread over a period 
ipwards. Indeed he proves more 
at the legislation in question was 
ary and inevitable. He knows more 
nany of those who were responsible 
ns and preparing the drafts. In 
| congratulate themselves when they 
e most momentous decisions made 
ordance with the lines which had, 
been recommended in the past. Still 
some matters which must be re- 
For instance the treatment applied 
ided shares, whereby the entirety 
es on for sale. This scheme 
eviewer years ago, when he was in- 
livided into 178 main shares; there 
never have arisen had a testator, in 
1 sale instead of to his 


trust 


1 on trust fe 


find this work fascinat- 
must surely be admitted 
law and practice of conveyancing 
If that be so, the 

iplification cannot be 
lines adopted in England and Wales, 


will find 


provement ! 


some sin 


Recent 


Books 


seeing that the fundamentals in the American and Eng- 
lish systems are the same. The main problem which 
the English lawyers set out to solve was, as the author 
shows, to approximate the title of land to the title to 
stocks and shares. Why should not American lawyers 
do likewise? 

There is (p. 156) one slight slip, which may be 
clerical. The author, speaking of the old law, says “if 
land were given to A., and his heirs to the use of B. 
(without words of inheritance), B. would get a legal 
life estate, with remainder in fee simple to A.” But, 
as a rule, A., the mere grantee to uses, would have got 
nothing; there would have been a resulting use of the 
fee simple to the grantor. 

In general the author gives a short historical sur- 
vey of his subject matter, showing the changes which 
have been made, and then sums up his conclusions ; 
but it must not be thought that he does not, on this 
account, indicate points of interest which are capable 
of further investigation. 

The object of the book is not to expound the new 
Acts, but to explain the leading principles of the old 
law, indicating the manner in which these principles 
have been modified. The author must be congratulated 
on having achieved his object with a success which, in 
his case, could be safely predicted. 

BENJAMIN L. CHERRY. 


Lincoln's Inn, London, England. 


Handbook of International Law, by George Graf- 
ton Wilson. Second edition. 1927. St. Paul: West 
Publishing Co. Pp. XXI, 567.—The seventeen years 
which elapsed between the first and second editions of 
Mr. Wilson’s “Handbook” saw great changes accom- 
plished and initiated in the field of international law. 
Most significant of the changes was the establishment 
of the League of Nations and the Permanent Court 
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of International Justice But the War’s challenge to 
many rules and principles which was popularly viewed 
as the collapse of international law, has also called for 
a re-examination of much that was accepted before 
1914. A new edition of a pre-War treatise is now to 
be tested by its appraisal of these changes, and by the 
author’s appreciation of their meaning 

The new edition of this very useful little volume 
meets this test quite satisfactorily. The ap pendix now 
includes both the Covenant of the I eague of Nations 
and the Statute of the Permanent Court of Interna 
tional Justice. Both instruments constitute for most 
states an important part of international law. But 
action under them is not often referred to in the 
volume. The judgments and opinions of the Perma 
nent Court of International Justice, for instance, afford 
many authoritative guides in treaty interpretation, but, 
they are not cited in that connection 

Both editions are about equally divided between 
peace and war. The American practitioner will prob 
ably find the Handbook less satisfactory for this reason, 
as few of his problems involve the law of war. And 
it is questionable whether the division makes it more 
useful for students. But owed volume possesses a great 
advantage from the practitioner's point of view, in that 
much of the text consists of psd itions from documents 
often not available in an ordinary law library. The 
volume is what it purports to be, a “handbook,” and 
if it would not often serve to exhaust an investigation, 
it will always prove a useful up-to-date source for 





beginning it 
MANLEY QO. Hupson 
Harvard University 


A Treatise on the Law of Property, by William F. 
Walsh, Professor of Law in New York University 
2nd ed. 1927. New York: Baker, Voorhis & Co. 
Pp. V, 798. 

Mechanical Production: Excellent; good paper, 
good type, good heads and sub-heads 

Substance: Fine table of cases: well chosen to 
illustrate the various subjects. A trifle too much ref 
erence to New York, its statutes and decisions, but 
what would you? Even so, the references are cau 
tiously restricted, and it is made apparent that there 
are, or may be, forty-seven other states the laws of 
which might well be considered 

Comment: Once in a blue moon one reads such a 
law book as he wishes he might have written. Such 
an one is this work by Professor Walsh. He has a 
genius for condensation, which omits words but leaves 
meanings clear. He clears away the fogs in the judicial 
mind concerning the origins of the various rules of 
property and ee out with clarity which of the rules 
of the common law of England have, or should have, 
vitality today 

If Justices of courts of review read law books, 
this work can be commended to their attention 

The student will find in these eight hundred pages 
a concise summary of all he could pick up out of some 
dozen standard works on the elementary law of proy 
erty. 

The practicing attorney will find great aid in the 
philosophy of the law and a sure direction to the 
sustaining authorities 

While the author is too polite to say so, he recog 
nizes that the law has ceased to be the “Science of 
Precedents” and has largely become the “Science of 
Exceptions to General Rules,” and he properly dis- 
approves distinctions which do not distinguish and 
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microscopical differentia where differences should not 


exist. 
The first edition of this work was a treatise o1 


the law of Real Property. The author explains that 


with the addition of two chapters and some additiona 
sections and notes, the second edition might be entitle 
the Law of Property. This seemed to be a large orde: 
to fill in one volume but Professor Walsh went to 
gallantly and commanded success 

Chicago Harrison B. Riu 


The Elements of Crime, by Boris Brasol. New 
York: Oxford University Press, American Brancl 
1927, Pp xvii, 433. $5.00. The author of this book 
was formerly Prosecuting Attorney of the St. Peters 
burg Supreme Court. However, his work reveals a 
much wider acqui 1uintance with the subject than the ex 
perience of a lawyer would alone have given. How 
well he has succeeded in stating and analysing the dif 
ficult problems of crime is evidenced by the endorse 
ments which appear in the introductions. In the first 
which was written by Dean John H. Wigmore, the fol 
lowing statement appears : 

“The theory of many psychiatrists a 
operation of criminal law is revolutio 








us think, it would undermine law and or and lead even 
tually to a virtual criminal anarchy. ca I ntest or ques- 
tion this one-sided exposition of theory by psychiatrists, little 
has been offered. In this situation wh: at the times need is at 
exposition which will take into accoun th | ts of view 

will synthesize them pragmatically—will reconcile for us the 


principles and experience of psychology w 
t tuation 1s met y 


the principles 
and experience of criminal law. That s th 
present book.” 

The second introduction was written by William 
\. White, M. D., one of the leading psychiatrists of 
the country. He is equally appreciative ; commending 
the book in such terms as these: 

af . it is very fortunate that a serious study such as Mr 
3rasol’s psycho-social interpretation should be projected 
book form. It deserves a careful and thoughtful reading by 
all those interested in the subject, and partict 
who are at present engaged in its study, especially those wh¢ 
are endeavoring to bring to pass better conditions based upon 
better understandings and better solutions 

A book which is so well written 
approving comments from such outstanding men, rep- 
resenting, as they do, utterly divergent points of view, 
y way of introduc- 


iT 


1 


rly by those 





, 


as to call forth 


would seem to require little more | 
tion to the reading public. It is well to note that the 
author, with the caution characteristic of scientists, has 
confined his study to the title which he has chosen. He 
has excluded from his thesis consideration of the large 
questions of prevention and punishment of crime as 
well as the subject of criminal investigation. His pur- 
pose is to inquire into “the nature of crime itself.” 
Part I of the book is entitled “Crime as a Social 
Phenomenon”’ In the introductory chapter of this 
part, the author discusses with running criticism various 
attempts at definition and various notions and concepts 
of crime which have been developed by writers in the 
past; finally bringing forward his own concept, ex 
pressed in terms of an egocentric tendency in indi 
viduals as the generic cause of crime, aggravated and 
distorted by excessive social frictions. The chapters 
which follow elaborate this idea. Here are to be found 
analyses of the effect of economic factors, religious and 
family influences, the influences of education, the press, 
legislation, inadequate methods of criminal detection 
and law enforcement. The text is enriched throughout 
by copious use of statistical and other information. 
Part II is entitled “Psycho-Physical Nature of 
Crime”. The first chapter deals with what the author 
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N MILLER. 


iversity of Southern California 


yy Sir John MacDonell. 1927 


Press. Pp. xiii, 234. $3.50—The 
wl is nothing but a criminal 

for this book: it cannot help to 
tion or acquitta For those, how- 


sted in the conceptions underlying 
- own and other peoples in the 
minating. The author, formerly 
describes Criminal Trials be- 
Socrates and ending with the vic- 
urs d’Auvergne: the range of his 


inifested by his selection of the 


anne d’Arc, Bruno, Galileo, Ser- 
of Scots, Katharine of Aragon, 
and some of those charged with 
interesting being the mother of 


—_ 


ivailed himself of the best authori- 


pter on Socrates, he quotes Jowett 


mer is well-known, the latter 
Idersleeve but in England must 
llowship of Balliol; his death be- 


us editions of the Crito, Phaedo, 


mpanions to his Apology was an 
reek scholarship and a thorough 
Socratic character or characters 
a misprint of xi for xix in the 
l’s Apology of the statement of 
t Socrates’ antitimests turned 80 
im. To a Canadian, it is amus- 
I might say 


’ 


an English lawyer 








to every modern lawyer—the brevity and vagueness 
of the charge seem incomprehensible”. The charge as 
stated by himself is (I translate as literally as the 
idioms of the two languages allow) “Socrates is guilty 
in that he investigates things under the earth and in 
the heavens and makes the worse argument the better 
und teaches others the like” (19b)—or as he later puts 
it (49b) “Socrates is guilty of corrupting the youth, 
teaching them that those whom the City considers gods 
are not gods and bringing in new ones”. The latter, 
closely corresponding to the form given by Diogenes 
Laertius, II, 40, is almost certainly the actual charge, 
and it is the subject of the author’s comment; the for 
mer seems to be Socrates’ gloss. In Athens, it was part 
of the common law that it was a crime to deny the ex 
istence and power of the gods of the State’s recogni 
tion or to preach new gods—just as it was and is in all 
lands and amongst all peoples until a comparatively 
high state of civiliation has been reached. Were that 
the law in Canada, a section of the Criminal Code 
would set it out and an Indictment would read: “Soc 
rates is guilty of an indictable offense [the Greek 
adikei| in that he at Toronto, June 1, 1927, taught 
certain youth contrary to the section of the Criminal 
Code”. If the accused wanted particulars all he would 
have to do would be to ask them: but with us an in- 
dictment is “sufficient if it contains in substance a state- 
ment that the accused has committed an indictable 
offence therein specified”, and the offence may be de 
scribed “in any words sufficient to give the accused 
notice of the offence with which he is charged”. That 
Socrates certainly had; and some thousands of modern 
lawyers have no difficulty in aproving the brevity and 
so-called vagueness of the charge which had to wait for 
an English lawyer for adverse criticism. 

No attentive reader of Socrates’ Apologia but must 
see that the accused had no hope of acquittal; even 
though he cannot reconcile it with the Sophocles of 
the Crito or the Xenophontian Memorabilia, that he 
should seek to irritate the dicasts by his antitimesis. I, 
for one, am wholly unable to understand it and neither 
scholiast nor commentator has assisted me in the least 
MacDonell’s characterization of it as “arrogant” will, I 
think, not recommend itself to any student of Plato 
There is no difficulty in comprehending the Trial and 
its result; the people of Athens considered it fatal to 
the welfare, even to the very existence, of Athens,— 
and Athens was to them in a sense we in this age of 
daily international intercourse can hardly appreciate the 
whole world,—to have a change in their conception of 
nature, the higher and nether powers. Such communi- 
ties are to be found today. This feeling may be called 
Fear, as MacDonell and Lord Shaw of Dumfermline 
(in his Preface) call it; or it may be called Religion, as 
some communities consider it, or prudent regard for 
the safety of the State and the people. The safety of 
the family, the sept, the clan, the nation was long the 
paramount care of those in authority, were it kingly or 
democratic rule, and it was late and with mighty travail 
that the right of the individual was born. The Hebrew 
ruler expressed what was an axiomatic truth, “It is ex- 
pedient that one should die for the people”. It is diffi- 
cult to see how with the prevailing, indeed universal, 
conception, the Athenians could, as in fact they never 
did, repent of their action in condemning Socrates. 
The one mystery which remains, MacDonell does not 
offer any assistance to solve; I mean the Daemon, to 
daimonion. Was it like Abraham Lincoln’s dream 
which visited him as death approached, as on the eve 
of any great event? Perhaps some day a skilled psy- 
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chiatrist who has not forgotten his Greek may explain 
what is obscure as Curtius, Anthon, Riddell did not. . 

3runo, Galileo, and Servetus were victims to the 
same principle—they taught what those in authority 
honestly thought dangerous. In the case of Servetus, 
indeed, there was an element of personal hatred, just 
as in that of Mary Queen of Scots, but if Calvin and 
Queen Elizabeth could not distinguish between their 
own wishes, their own advantage, and the good of the 
people, they were not alone in that regard; they had 
predecessors, contemporaries, and successors; “there 
is a good deal of nature in man.” 

Jeanne d’Arc is in the same category as Mary 
Queen of Scots in respect of the real reason for her 
persecution—she was as dangerous to the English as 
Mary was to Elizabeth ; but the brutal accusation against 
her had no foundation, while there was at least plausi- 
bility in the charge against the Queen. I am not sure 
that in some respects the Marie Stuart of Schiller is not 
nearer the true Mary than that of MacDonell, but she 
was a many-sided character and, like her son, full of 
king-craft. Why Sir Walter Raleigh was slain and 
what was the real cause of Coke’s unbridled and vulgar 
abuse, no one has satisfactorily told us: but no credit 
able reason has been, none apparently can be, given. 
A judicial murder, accompanied by brutal inhumanity 
of word and act, it is a disgrace to King, Chief-Justice, 
and Attorney General; and it is paying no high com- 
pliment to Popham to say that he rather shines in com- 
parison with James, and Coke. Stuckeley is, of course, 
one of those contemptible creatures always to be found 
to do the dirty work of their superiors. Katharine of 
Aragon was sacrificed to kingly desire as the Templars 
to kingly greed. The old adage that “where there is 
much smoke there must be some fire” has been proved 
false time and again—not least so in judicial proceed- 
ings—and there seems not to have been the slightest 
foundation for any serious charge against the superior 
officers of the Temple. Of course, “Single men in bar- 
racks are not built like plaster saints’; and horseplay 
and worse may be expected to occur sporadically; but 
nothing of real consequence was proved against the 
Order as a whole—just as an initiate fatally burned at 
a Masonic Lodge in colonial Pennsylvania proved noth- 
ing against Masonry. 

Passing over the feudal courts in France, whose 
counterpart existed for more than a century in French 
Canada before Wolfe’s victory in 1759, just as the 
counterpart of the Athenian courts existed almost to 
our day among the Iroquois, we come to the trials for 
witchcraft. 

The extraordinary delusion of covenants with 
Satan, derived in part from what was believed to be the 
divine command: “Thou shalt not suffer a witch to 
live”, ran riot for centuries in all western countries, 
Protestant and Catholic. If there was any difference, 
the infection was more virulent in Protestant than in 
Catholic communities. So fixed was the delusion that 
éven a charge of witchcraft was almost fatal. The 
cases of Richard Hathaway, (1702,) 14 Howells State 
Trials, 639, and of Thomas Welling et al., do. do., 689, 
furnish a lurid account of the consequences to a re- 
spectable married woman with no fault worse than a 
somewhat too sharp and ready tongue—a venial and 
not uncommon failing in that or any age—from an 
accusation of witchcraft by an illiterate and epileptic 
apprentice whose condition would now be recognized 
immediately by any competent physician. She was 





cursed, mobbed, assaulted, forced to change her home; 
and was lucky to escape a felon’s death at Chelmsford 


Fortunately for her, torture was no longer allowed ir 
England: Felton, the insane murderer of Buckingham 
was sane enough to intimate to Laud when he threat 
ened him with the rack that he might under torture 
confess against some one who did not expect it: (1628 
3 Howell's State Trials, 369, 371; and we hear no more 
of physical torture in England. That is one particular 
in which the Common Law shows superiority to the 
Civil Law—the latter in its urge for scientific certainty 
could not be wholly satisfied with the statements of 
others, but used every means to obtain the confessio1 
of the accused. It did not content itself with the 


“Third Degree”, still said to be in favor in some police 


circles and concerning even the suspicion of which, the 
Supreme Court of Canada has recently spoken in n 
uncertain terms ; physical torture was resorted to. Con 
fessions were not uncommon under torture; and, many 
times, the threat or the sight of the rack was effective 
—every one was not so brave as gallant old Frau 
Kepler who in 1621, at 73 years of age, defied the 
“hexenspiirer” or witchfinder, Lutherus Einhorn, and 
his rack: “I know of nothing to confess; rather will I 
die”. 

Though torture is said never to have been used in 
England after Campion, it lingered on in Scotland ; and 
terrible stories are told of its application and effect 


Emlyn in Howell’s State Trials, vol. 1, Pref. xxv; vol 
2, 774 (note), 871; vol. 3, 371; vol. 6, 1217; vol. 7, 
1205; vol. 10, 691, 730, 753: as to Spain, vol. 30, 484 


541; and England, vol. 30, 892, seq. 

The horrible effects of this superstition and of the 
fear of torture have never been better shown than in 
Wiers-Jennsen’s drama, Anne Pedersdotter, Masefield’s 
translation, Boston, 1917. The old woman Marte, ac 
cused of witchcraft, mad with frantic terror, shrieks 
“Let me go. I won't be tortured. I'll confess. You 
needn't torture me. Yes. Yes. I’ve been with Satan 
Oh let me go! I won't be tortured. I'll tell everything 
everything.” In The Triwmph of Youth, by Jacob 
Wasserman, New York edition, 1927, at p. 10, the 
author tells of Bishop Philipp Adolph of Wurzburg 
that his “peace of mind was urgently needed 
to perform the duties of his high office—ferreting out 
heretics, witches, and sorcerers, making them confess 
and pronouncing judgment upon them. For the wicked 
deeds of witchcraft were sprouting even more luxuri- 
antly from the accursed soil of the land, so that the 
task was almost too great for the avenging and rescu- 
ing arm of justice.” 

On p. 12, we are told that “the Jesuit, Pater Gropp, 
confessor and confident of the Bishop” was “the real 
judge in all trials of witches and sorcerers “+1 
The priest at Fjeldsberg is delighted to hear from “one 
who is just back from Hamburg, that in Germany 
they’ve made some grand invention for torturing witches 
—there’s a wheel with ropes for stretching their limbs— 
it brought out the truth almost every time”: and he 
thinks that the burning of a witch “ought to be a joy 
to any devout young priest”. But satis superque of 
horrors. 

This book is well printed on good paper, well- 
bound, and the proof-reading almost faultless. It is in 
every way up to the high standard set by the Oxford 
University Press and a credit alike to author, editor, 
printer, and publisher. It would be much improved, 
however, by an Index, which unfortunately is lacking 

WILLIAM RENWICK RIDDELL. 

Osgoode Hall, Toronto. 

The reviewers this month are Manley O. Hudson, 
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Presumptions as First Aid to the District Attorney 


By Josepn P. CHAMBERLAIN 


ENERALI the persot vi knows most 
about the mission of a crime is the crim- 
1 hin ‘tor, was witness of the 


ina 1st iS acto 


cts and he kr far better than any other person, 
equently he a knows, whether or not he was 
y of the tent which is usually the 





is of crime e district attorney, however, 

knowledge of the defendant 

stand. Consequently the 

t st alu letermining the 

is unava Reasons of public policy fat 

e pers the importance to society ol 

cti if a cI l, led to the rule en- 

1ed in itions t an accused person 

Id not be ess st himself and 

furthe erence ruilt can be 

vn from | é tes In addition, the 

en 1S ‘ r sec g¢ officer to prove 

uilt beyon e doubt so that with the 

ther difficul ge them, it is t strange that 

tricts attorne es e to accept pleas of 

ty to a les tense instead trying the ac- 

sed pers me charged in the indict- 

ent. The Le s have bee ising the anci- 

legal device presumption of fact or “infer- 

ce us De re aptly terms it, to help the 

strict attorn¢ t of his predicament. In civil 

als the p e quite freely made use of 

eir powée t sh such interences, notably 

s to facts es vithin the knowledge of the 

rson aga t e inference is made. In- 

nt in fraud « especially, is often essential to 

the proof and t the court allows to be inferred 
f ar 

n proven he dete int does not take 

e stand.” Su nferences riminal trials are 

irticularly 1 tant where it is necessary to 

ve the state mena © intent ff the accused 

Such a ps vical fact is clearly difficult of 

ect pr ¢ erson se state of n ind 

s in questi t be called as a witness and 

hen his stat | is presumed legally to be 

hat which comports with innocence. The statutes 

ive helped the secuting officer by allowing him 

show in evid facts which are comparatively 

easy of pr £ ans then ne rmitting the jiurv to draw 

nferences m the facts proven The 

ference is irse. rebuttable and the best 

vidence t rehut it eomet ¢ the niv evidence, 

Wigmore $§2494 XXXVIIT; Corpus 


can be furnished by the accused person himself 
who, if he be innocent, can take the chair and suc 
cessfully overturn the inference which the jury is 
permitted to draw from the facts set forth by the 
state.’ 

The Legislatures in 1927 have shown their con- 
fidence in the fairness and wisdom of this procedure. 
A typical instance is the New Jersey Pistol Act, 
chapter 321, which makes the fact that a person had 
firearms in his possession without a license prima 
facie evidence of his intent to commit a specified 
crime of violence. The fact that the accused per- 
son was in possession of a pistol without a license, 
therefore, is made prima facie evidence of intent 
to commit a crime. He can then explain away, if 
he will, the inference resulting from the statute. 
Indiana, by chapter 49, makes it a felony for a per- 
son previously convicted of a felony to have burglar 
tools in his possession with intent to commit the 
crime of burglary. It is sufficient for prosecuting 
officers to prove that an accused person had the 
tools in his possession, and the jury can then infer 
his intent to commit burglary. If his possession of 
the tools was for an innocent purpose he is clearly 
the best person to explain why he had them. So 
Oregon, chapter 311, makes the fact that a person 
has left the state and failed for 60 days to provide 
food, shelter or supplies for his wife and children, 
prima facie evidence of intent to desert, and so of 
the crime of wife desertion, and in Indiana, by chap 
ter 204, a person who fraudulently disposes of a 
car of which he has legally obtained possession, or 
fails fraudulently to return it within the time agreed 
upon, may be convicted on proof of refusal to pay_ 
the hire or absconding without payment. Here 
again he can testify to the fact that he had no 
fraudulent intent and so is not guilty of the crime 
punished by the statute. 

The most interesting recent act making use 
of the device of prima facie evidence for facilitating 
conviction of a crime is California, chapter 408 
Under that statute it_is theft for an employer to de- 
fraud a person whom he hires by not paying him 
his wages. Realizing the difficulty of proving the 
intent which is the essence of the crime, the legisla- 
ture has declared that the hiring of new employees 
without informing each one of them of every labor 
claim due and unpaid, and of every judgment that 


1 For a Hectior f cases and statutes sce Statutory Presumptions 
as Devices to Facilitate the Proof of Crimes, Columbia Law Review, 
vol. XXVIII, No. 4, p. 489 















































































evidence 
the 


the employer has not met, prima facie 
of the intent at the time iring to defraud 
person hired of his wages 

The broad principle involved in 
that the accused sl the burden of pri 
facts peculiarly within his own k 
den from the gvovernment?, 
particularly applicable to insta involving in 
tent or state of mind, is also applied in another case 
where a fact which is | to the existence of 
the crime is allowed to be inferred from the exist 
ence of another fact. An i rtant illustration of 
this principle is chapter 321 of the statutes of New 
Jersey dealing with the very difficult case in which 
a pistol is found in an automobile occupied by 
several persons, but not in the immediate 
sion of any one of them [The statute makes 
presence the pistol in the vehicle prima 
evidence that it of all the 
occupants of the car so of them can 
be indicted for can be con 
victed without further that he even knew of 
the existence of the { Clearly the fact of 
whether or not he possessed the pistol or knew it 
was in the car is peculiarly within the knowledge « 
each individual, and his refusal to testify and clea 
up the doubt makes it entirely reasonable 
jury to convict him 

Pistol acts usually provide for a 
f pistols as an essential part of 

Since pistols exactly 

in large quanti 
of a weapon is 


f 


theref« 


these st 


nowledge and hid- 


liscovery of the 


nces 





posses 
the 
of facie 
e€ possession 
y one 
ssion and 


was in 


illegal posse 
‘ 
} 


for the 
means OT trat 
ing ownership o 
means of regulation 
similar in appearance are produced i1 
the best evidence of the identity 
the manufacturer's serial number. It is, 
very generally made a crime to deface a serial num 
her 3ut it wi difficult to who 
actually defaced the number found in the possession 
| 


; , 
involved 


ties, 
re, 
pe 


very prove 


of an individual if that individual will not testify, 
so the legislatures have been quite generally mak 
ing the fact of possession of a pistol with the num 


facie evid 


the 


the possessor 
defacing the 


ence that 


oT 


ber defaced prim: 
himself was guilty 
number. 

A different kind of application of the principle 
occurs in Maryland, chapter 177, dealing with the 
very elusive crime of theft of electricity or gas from 
the systems of public utility companies. Not only 
would the intent to divert be hard to but 
the difficulty of showing that a particular individual 
on the long lines of a public utility had feloniously 
taken the gas or the electric current would be calcu 
lated to discourage the prosecuting attorney. The 
lawmakers of the Old Line State, possibly at the 
suggestion of the companies interested, have helped 
out in this dilemma by making the mere possession 
of a device that diverts current without passing it 
through a meter, prima facie evidence of the intent 
to violate the statute forbidding the stealing of elec 
tricity or gas. The courts may not agree with the 
legislature in the further provision that it shall be 
prima facie evidence of theft of current if the check 
meter of the electric power company shows a larger 
amount of current than a meter of a cusotmer* 

The courts have had to wrestle with this type 


crime 


prove, 


of statute under the constitutional provisions 

2 In certair ses this was alw tl rule Corpus Juris, vol. 1¢ 
p. 630 

Rhode Island Pisto! Act. 1927 upter 1052 

4 For other instances see Legislative Correction in Criminal Pr: 
cedure, American Rar Association Journal, Dec. 1927, vol. XIII, No. 12 
p. 45; Legislative Prohibitions of Unfair Practice, Jan. 1924, vol. X 
No. 1, p. 44: Protection of Automobile Owners, July, 1925. Vol. XI 
No. 7, p. 451 
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against self incrimination and, more particularl) 
the requirement of due process of lav They have 
had but little difficulty with the question of sel 


incrimination and have agreed that this means « 





shifting the burden of proof to the defendant 
justifiable.* They have had more difficulty in de 
termining whether the presumpt were just 
fiable as due process of law Che e usually la 
down is that there must be “rational connection be 
tween the fact proved and the ul te ict pre 
sumed.’” 

In the latest case in which the Supreme Court 
has discussed the question, a sharj ifference aj 
peared as to the extent to which the legislature car 
go in making one fact, evidence of ther fact A 


certain individual was indicted for purchasing mor 
phine at Seattle within the jurisdiction of the dis 
trict court. There was no direct test I 


that | 








had purchased the morphine and the government 
relied on the presumption in the Harrison Act® t 
prove not only that he had bought the morphine 
illegally but that he had bought i Seattle. Jus 
tice Holmes in writing the opi f the Court 
sustained the conviction. He said 
The statute here talks of pr 
neans onl ] t tl t le | 1] ( T¢ 
n possession expla ad iustify it p e 4} P 
rime that the statute creates t Wig Evi e, secti 
194 I s stent with all t é r 
? er th vy on the o f 
( i \ \ eir knowledge il 1 | Tron ais ver 
the Government. 4 Wigmore, Evidence, section 248¢ 
He evidently believed that as the defendant 
better than anyone else, knew whether he had pur 
chased the morphine and where he had purchased 
it, it was not interference with his constitutiona 
rights if the legislature authorized ury to infer 
from the fact of his silence, that he as guiltv, Mr 
Justice Reynolds in dissenting took quite a different H 
view of the situation. He said 4 \ 
rr . q* ‘ id 
‘The provision under which we are t that one may be : 
presumed unlawfully to have purchased an unstamped package j 
of morphine within the district where he f 1 pos # oe 
session of it conflicts with those constitutional guarantees her« ‘ — 
tofore supposed to protect all against arbitrary conviction an P pro 
punishment. The suggested rational conn etween the ‘ t 


fact proved and the ultimate fact presumed is imaginary 


“ } 1 ; " pat ‘ anct 
Once the thumbscrew and the following confession made ; 
conviction easy; but that method was crude and, I suppose navi 
now would be declared unlawful upor e gi Here pert 
after, presumption is to lighten the burde: the secutor Chi 
The victim will be spared the trouble of fessing and wil | 
go to his cell without mutilation or disquieting outcry.” Ing 

The legislatures very clearly believe that the rin 
public interest is best suited by following Justice 1€CE 


he evidence 
danger 


Holmes’ line of reasoning an 


placed before them. do not believe that the 













of arbitrary conviction and punishment is real urr 
enough to warrant depriving the district rney ury 
of a very potent means of convictio1 quitt 
The courts, however, do not allow the legisla 
' ER Rea Veta it A BT RE EE SE eta } 
ures a tree rein in regulating the irden o roo igh 
in such a wav that it will deprive an accused per nyt 
son of constitutional rights \ leading ise 1 tv a 
sailey v. Alabama,® which illustrates strikingly the 
importance of the device and the way it can be used there 
The Code of Alabama of 1896 provided that any 
person who with intent to defraud his employer Orig 
entered into a written contract for service an turn: 
loru 
State v. H phre 42 8. D 92 retr 
Wig } ence. $2494 istro 
7. Cited in Casey v. the U. S., decided U. S. S. C. April 9, 1928 what 
8 Code of Laws the United States, Tit $629: 40 Stats. a 
L. 1087, 1130, 1131 
9. 219 U. S. 219, 81 S. C. 145 
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r fense.’® 
not have 
presumption 


lhe Supreme Court said that Bailey could 
been convicted except for the statutory 
which he could not controvert and 


9 ised to perform the that it was enough that the statute authorized the 
- ; if he had stolen the jury to convict on the presumption and held that 
1903 and 1907 the Act the “natural and inevitable effect” of the statute 
ende > failure to perform ie serv with the presumption was to expose to conviction 
il ' ey or nat r the property, for crime a person who failed or refused to perform 
, tia ¢ { wmeeel \< , a contract for personal service and, therefore, would 
1Taci¢ c . aud, 415 « . ’ - 
aa omer sie alias indirectly be a breach of the 13th amendment of the 
1eTice icf { LLiUS | 1Lii@i . . a . . . . . 
' é, , 't] Constitution orbidding involuntary _ servitude, 
ut I r rej tne ebt or tace tne ; . » : , - : 
, , since the fear of criminal punishment would be apt 
can find him -. 
to hold the servant to his work 
over & Oe May 1, 1928 
ccept payment n the mere prool 
he had not rmed the set p r repaid the ; 1 . _ — ar explanation of the Alabama doctrine ex parte Wood 
e The \ law lid not permit the ac- 11 Bailey v. Alabama has been distinguished and not applied where 
. - : ' he law per tted the accused persor » testify Wilson v. State, 188 
é e the stat n his own de 489 
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Some Jurisdictions an Attenuated Survival of 
The Seven Bishops’ Case and Attorney Ince’s 
nstead of Dinner—Thanking the Judge 

rom Defeated Suitor 


WILLIAM RENWICK RIDDELL 


s Custom o1 king Acquitting . Jury in 
Former | ce of Givine It a Dinner? 
Sac | ‘e That "y dents Be Given | 
Jury’s Danger f 
J my Court .pril, after a verdict 
| of Mat | een rendered by the Jury on an 
Indictment ag two persons charged with Mur- 
Counsel fo f the accused was seen to ap- 
ich the the aquitting Jury, and begin 
thank hin d the unprecedented perform- 
nce, saying * rs are not to be thanked, they 
ive done their nd nothing more; I shail not 
permit that uns« practice to enter our Courts” 
Chis episode was y commented o the neighbor- 
ng Union, one the most prominent writers on the 
riminal pract the United States ao dr that the 
ecent people of t country were as much disgusted 
th the pract could be instancing what 
id been s¢ t of his own State during the 
rrent weet ind s members of the 
iry being } t ed tor the Press with an ac- 
itted pers g Counsel 
[ was led t ge my curiosity—to give it no 
gher name ere was y authority for 
thing of the Engl Law, or any author- 
igainst it 
I do not fi uthority expressly in point, but 
ere is something very rem 
After Blackstone’s Comme and Dugdale’s 
rigi botl t this itter—one naturally 
rns to old Si mas Smith’s De Republicé An- 
rua That lished “phys 1athematician, 
istronomer, arcl t, historian and orator” has left us 
hat is undoubt the most important as it is the most 





Appeal, Ontario 


accurate the Constitution of Tudor 
England.' 

In the Second Book, cap. 18, at p. 83, “Of the xii 
men,” he gives a reasonably full description of the ex- 
isting jury-system and how jurors are to conduct them 
selves in Court; after giving their verdict “in so few 
words as may be fewe I call five, seaven, or 
eight words at the most—the party with they haue 
giuen their sentence, giueth the enquest their dinner 
that day most commonly, and this is all that they haue 
for their labour, notwithstanding that they come, some 


xx. some xxx. or xl miles or more, to the place where 


desc ription of 


they giue their verdict, all the rest is of their owne 
charge” 
This is, however only the Civil Jury or Enquest, 


not the Criminal Jury. Of this we have an account in 
the same Book in cap. 27, p. 121: “Certaine orders 
peculiar to England, touching punishments of male 
factors”. The very learned author says: “The twelve 
as soone as they haue giuen thei: verdict, are dismissed 
to goe whether they will, and haue no manner com- 
modity and profit of their labour and verdict, but doe 
service to the Prince and Common-wealth” 

In a work in which one would scarcely expect to 
find any information on the subject, however interest- 
ing it may be—and it is interesting—in other respects, 
there is copied the letter to Archbishop Sancroft of 


The Common-wealth 
It adds to the charm 


l The edition which I use is that of 1601. 
gland and manner of government thereof. 


of this beautiful and interesting volume to know that it comes to Osgoode 
Hall with the following inscription “SODALIBUS. ONTARIENSIBUS. IURIS 
ANGLICI, STUDIOSIS. IN. HOSPITII. PERIUCUNDI, MEMORIAM. GRATO,. ANIMO. 


D. FRIDERICUS POLLOCK INEUNTE ANNO, mCMIV.” 
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The Seven 
John Ince, which 


Canterbury at the time of th 


é Trial of 
Bishops in 1688 from his Attorney, 


gives us first-hand and reliable information of cer- 
tain proceedings in this famous trial. A_ very 


full account is given in 12 Howell’s State Trials, pp 
183, sqq. and amongst the numerous interesting papers 
copied appears this letter. It, 
in The Life of William San i 
Canterbury . by George D’Oyly, D. D., 
F. R. S., London, John Murray, 1821, vol. I, pp. 306- 
307. Inthe State Trials, it is found at pp. 473, 474 
it would seem that the Tanner Papers at Oxford are 
the final authority 

In view of the interest f1 
of this letter, it is here set out in 
differences in the authorities, but 
importance. 


however, is also copied 


roft, Archbishop of 


om many points of view 
full there are verbal 
none of the slightest 


The letter is dated, “six o'clock, in the morning, 
30 June, 1688, at the Bull Tavern, King-Street,” and 
reads: 

“MAY IT PLEASE YOUR GRACE, 

“We have watched the jury all night carefully, at 
tending without the door on the stair head. They have 


by order been kept all night without fire or candle. 
bread, drink, tobacco, or any other refreshment what- 
ever, save only basons of water and towels this morn- 
ing about four. 

“The servants, and others 
hired by us to watch the officers, have and shall con- 
stantly attend, but must be supplied with fresh men 
to relieve our guards, if need be 

“T am informed by vant and Mr. Grange’s 
that, about midnight, they were very loud one among 
another ; and the like happened about three this morn 
ing; which makes me collect they are not yet agreed ; 
they beg for a candle to light their pipes, but are denied 

“In case a verdict pass for us (which God grant 
in his own best time), the present consideration will 
be, how the jury shall be treated. The course is usually 
each man so many guineas, and a common dinner for 
them all. The quantum is at your Grace’s and my 
Lords’ direction. But it seems to my poor understand 
ing, that the dinner might be spared, lest our watchful 
enemies interpret our entertainment of the jury for a 
public exultation and a seditious meeting ; and so it may 
be ordered thus Each man guineas for his trouble, 
and each man a guinea over for his own desire; with 
my Lords’ order, that I or some other entreat them, in 
your names, not to dine together, for the reasons afore- 


officers and our own 


my sel 


said. I conceive, my lords the bishops will resolve 
how to direct me in this point, before they come into 
court. There were twenty-two of the jury appeared 
and no more; and they that did not serve will expect a 
reward as well as those who did 


“I beg your Grace’s pardon for this trouble; it is 
only to enable m ynsult what is fit to do 
decently on our submitted to your 
Grace’s and my Lords’ judgment by, 


Lords to c 


r and »1] 
part ; an ail 15 


humble Servant, 
“Jo. Ince. 


race s most 


“P. S, Just now the officer brings me word they 
are all agreed, and are sending to my Lord Chief Jus- 
tice to know where he pleases to take their verdict. 


There must be an hundred and fifty or two hundred 
guineas provided.” 

From the itemized Bills of Costs, copied on pp 
514-521 in 12 St. Tr., it would appear that the prudent 


not to have a Jury-Dinner followed: we 


advice was 
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find payments to “Mr. Ince’s 3 Clerks for great pains 
sitting up all night, (particularly with the Jury)”, as 
also “To the Mr. of the Sun-Tavern for a Supper o1 
the day of Trial for the Parlt. Clerks and Witnesses” 
also “To the Mr. of the Bell-Tavern where the Jury 
were kept’—and what is somewhat ast 
gives us to think, “For Bread, Beer and Wine brought 
into Court’: but there is no sum mentioned as pai 
for the Jurors’ Dinner or other meal in celebration ot! 
the verdict. 


nishing an 


\pparently, the giving of eve linner to 
favourable Jury was already beginning to be looke 
upon with disfavor 

In criminal cases, as was The Seven Bishops’ Case 
it may be that the dining of the Jury was an innova 
tion; at all events, we find that Smith says nothing of 


said. 
any other reference to the 


it, as has already been 
I have not found 


tice; but it must have been considered as a 


course. 
Is the custom in some jurisdictions of thanking a1 
acquitting Jury, an attenuated survival of the former 


practice of giving a dinner? If so, like so many other 
survivals, it is a very poor substitute—even getting one’s 
picture in the Papers might not be of much advantage 
compared with a “square meal”. 

What somewhat analogous practice, 
stance of in the 
such unhappy 
currency, and 


would be a 
i. e., thanking the Judge, I find one 

English Courts; but the sequel was of 
a character that the custom never found 
I fancy that if anyone were to try to thank an English 
Judge for finding in his favor he would 
wakened from his dream of beatitude by 
self [I know he would if he tried it on 
The instance to which | refer was in 
Merry Monarch”, Charles II: that 
consummate liar, Titus Oates, had succeeded in sending 
to the scaffold many a decent Englishn 
participation in the Popish “Plot’’, and growing bolder 
and more ambitious, determined to strike at even higher 
He charged Dr. Sir George Wakeman, Physi 
Braganza, with undertaking 
That this charge was 
indirectly aimed at the Queen, there can be no doubt; 
she was persona non grata with the Whig Party, the 
Party which was fostering and profiting by the Plot 
she openly favored and protected the persecuted 
Catholics and was believed to influence the King against 
While it would probably be 


t Party 


speedily be 
finding him 
in Gaol with a 
Toronto Judge. 
the times of “the 


ian for alleged 
game 


cian to Queen Catherine of 
to poison the king for £15,000 





persecution going on. 
unjust to say that the leaders of tha would be 
pleased if she should be convicted of treason, it seems 
that they would gladly see her influence 
But 
his childless wife, a1 
resent risk of 
and when the trial of Wakeman came on, Oates 
to his astonishment and dismay that Chief 

Scroggs had had his instructions from ( 
his evidence, which theretofore had been 
than its face value, was now belittled a 
himself treated almost with contempt 

loe, one of his chief witnesses, had to complain that his 
“evidence is not right summed up”; and the whole 
charge was favorable to the accused. Oates had over- 
shot the mark and undertaken a task that he could not 
carry through: his bolt was shot, Charles was at last 
waked up, and no one could be more determined and 
ruthless than the Stuart when he was in earnest 
Naturally this conduct of Scroggs excited much atten 
tion and not amongst the 
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ng-killing Presbyterians’ and the ultra Protestant 
irt of the Chur »f England; but all might have 
issed off without re than the usual amount of out- 
had it not been for the gratitude of the Queen and 
friends manifesting itself in an unusual way. The 
een, naturally reasonably fearing for her per- 
safety, had bleman of high rank sent from 
tugal, her hor is Ambassador to London. This 
nitary, apparently importing into England the cus- 
ns of his own went next day after Wakeman’s 
littal in great st to yield homage to Scrogg’s serv- 
s and to thank him for his behavior at the trial; this 
t the heather on fire; what had been possibly an error 
judgment bef is now nothing less than a Papist 
| a slave of Rome ; pamphlet after 





t to make Eng! 
imphlet issued from presses more or less concealed, 
e doctrines of Rome were again and again shown to 
e doctrine of xd and cruelty”, those of the prevail- 
s Church, to be of mercy, simplicity, gentleness, 


ekness and obedience to right.” Robert Radley 
lvised his friend to “go to Weal-hall to my lord 


Scroggs; for he has received money enough of Dr. 
Wakeman for his acquittal’, and had to pay a fine of 
£500 for so saying; it was said by Mr. Justice Jones 
be “a matter andal against a great Judge, the 
reatest Judge kingdom” fom Ticklefoot, the 
laborer, late Clerk to Justice Clodpate, wrote his Ob- 
ervations and Margery Mason, Spinster, her brochure, 
Che Tickler Tickled” ; and all London was convulsed. 
It may be that the dire results of this act of grati- 
tude prevented being repeated—at all events, we 
must, so far as | find, come to this Continent to get 
nother example a Trial Judge being thanked for 
is conduct of a case by anyone who considered him- 
self favored by his rulings, &c., or by his friends. When 
me forty-five years ago, the half- or whole-crazy 
rles Guiteau, was on trial at Wash- 
of President Garfield, his sorely 

| one evening on Mr. Justice Walter 
him solemnly and effusively for 


hicago lawyer 
ngton for the mut 
tried Counsel calle 
5. Cox, and thanke 


ertain rulings which he had made in favor of the ac- 
cused—and, apparently, got away with it; at least he 
loes not seem to have been committed for contempt 

Court. The full entertaining story of Chief Justice 
Scroggs and th 1 result of the courtesy of the 
Portugese Ambassador can be read in the pages 
f 7 Howell's te Trials, 591, sqq.; the ponder- 
is three volumes of the Report of the trial of 
juiteau are silent as to the interview of Mr. Justice 
ox with the grateful Counsel of the recalcitrant de- 


endant. By the way, did any. Counsel ever have a 
ore difficult tas Guiteau’s Counsel ? and did ever 
ounsel do his more heroically ? 

It must not be thought that it was all beer and 
kittles for the mon Law Jury; a jury-man was, 
ndeed, pretty s to get a dinner out of one of the 


tigants : but he nsiderable danger with the other 
ho did not win 
In a civil ca there was always the Writ of At- 


taint to be reck with: of this Smith says, in the 
Third Booke, cap. 2, p. 113,: “If the twelve 
eeme to be partiall, and to have given sentence con- 
trary to the evidence shewed unto them, the partie 
greeved may bring against them and the party for whom 
the sentence is n, a writ of attaint now upon 
this attaint must goe xxiiii gentlemen dwelling within 
the shire, and twelve at least of the hundreth where the 
land lieth If this second enquest doe find that 
the first enquest haue gone partially, and against the 
uidence brought before them, the first Enquest is 
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called attainted and counted as periured and infamed”’. 
He goes on to say that originally the Prince had the 
waste of their lands and other punishment was pro- 
vided ; but that the Statute of 23 Henry VIII, cap., 8, 
had reduced the punishment of each Juror so attainted 
to a sum payable to the King and to the injured party. 
The story can be read in 3 Blackstone Commentaries, 
pp. 402-405, where the Statute is correctly given as 11 
Henry VII, cap. 24, revived by 23 Henry VIII, cap. 3 
and made perpetual by 12 Eliz., cap. 25. Smith says, 
“Attaints be very seldome put in use, partly because 
the Gentlemen will not meet to slander and deface the 
honest yeomen their neighboures (No. Smith was not 
an Irishman, he was of Saffron Walden, Essex, and 
lived all his life in England—he would have pined away 
and died anywhere else”). They rather pay a 
fine than to appear and make the enquest 

The Attaint went quite out of use when the prac- 
tice, wholly unknown to the Common Law, of granting 
a New Trial came into vogue—the first that I have seen 
antedated Smith’s times; but they were still rare. The 
Writ of Attaint was not formally abolished until 1825, 6 
Geo. IV, cap. 60; but I do not find that it was ever 
used on this Continent. (See my Articles, New Trial 
at the Common Law. Yale Law Journal, vol. XXVI, 
November, 1916, pp. 50, sqq.: and New Trial in Present 
Practice, Yale Law Journal, vol. XXVII, January, 
1918, pp. 353, sqq.) 

In Criminal cases at the Common Law, there was 
no relief for the prisoner wrongly convicted ; the Writ 
of Attaint was not available to him; and when the 
practice of granting New Trials came into play in Civil 
cases the Courts did not extend it to the criminal law 
in general: only a few quasi-civil Misdemeanors ever 
had that privilege, not Felonies. One case, indeed, is 
reported of a New Trial being granted in Felony, Reg. 
v. Scaife, (1851) 17 A. & E., N. S., 238; but this has 
been authoritatively disapproved, Attorney-General, 
N.S. W. V. Bertrand (1867) L. R., 1 P. C., 520: S.C. 
16 L. T., N. S., 753. 

If, however, the verdict did not suit the Crown, 
the story was often different; the Jurors might be 
fined and even imprisoned by the trial judge—they 
might be haled before the Star Chamber and rebuked: 
there is no reported case of anything worse than a re- 
buke from the Star Chamber so far as I can discover, 
but shocking instances of cruel oppression of offend- 
ing Jury-men are all too common, The curious may 
harrow up their souls by reading such stories of brutal 
wrong as they will find in the State Trials, from 
Throckmorton’s Case, vol. 1, p. 901, through Lilburne’s 
Case, vol. 5, p. 445, Penn and Mead’s Case, vol. 6, p. 
951, Bushell’s Case vol. 6, pp. 967,999, &c., Watts and 
Bean’s Case, vol. 18, p. 313 (Note), &c., &c. Enough 
has been said to show that neither of old nor now can 
it be fairly said that the Juror’s lot is a happy one. 

Osgoode Hall, Toronto, 

December Ist, 1927. 
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Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 
attention. 

















































































ETHICS 


PPROVAL of fourteen Canons of Profes 

sional Ethics, supplemental to the existing 

canons approved in 1908, is recommended in 
the report of the Special Committee which has had 
the subject under consideration for some time. Be- 
cause of the importance of the recommendations 
and the general interest of the Bar in the matter, 
the proposed canons are here printed in full. The 
report will be presented at the Seattle meeting. 


Bonding the Integrity of a Lawyer 


A lawyer is not exempt from furnishing any judicial 
or other bond required of others by law or custom in similar 
situations; but the procuring of professional employment 
for lawyers by offering bonds or other guaranties insuring 
their integrity is condemned; nor should a lawyer permit 
his name to appear in any list or directory of lawyers 
whose professional integrity is bonded, guaranteed or in- 
sured, 

Partnerships—Names 


Partnerships among lawyers for the practice of their 
profession are very common and are not to be condemned. 
Certain courts require that lawyers practicing before them 
shall appear individually and not as members of partner- 
ships, In the formation of partnerships care should be 
taken not to violate any law locally applicable; and where 
partnerships are formed and permitted between lawyers 
who are not all admitted to practice in the local courts, 
care should also be taken to avoid any misleading name 
or representation which would create a false impression as 
to the professional position or privileges of the member 
not locally admitted. In the formation of partnerships for 
the practice of law, no person should be admitted who is 
not a member of the legal profession, duly authorized to 
practice, and amenable to professional discipline. No per- 
son should be held out as a practitioner or member who is 
not so admitted. In the selection and use of a firm name, 
one not admitted to practice in the local courts should not be 
named, lest such use of his name should mislead as to his 
professional position or privileges. And no false or assumed 
or trade name should be used to disguise the practitioner or 
his partnership. The continued use of the name of a de 
ceased or former partner is or may be permissible by local 
custom, but care should taken that no imposition or decep- 
tion is practiced through this use. If a member of the firm 
becomes a judge, his name should not be continued in the 
firm name, as it naturally creates the impression that an 
improper relation or influence is continued or possessed by 
the firm. 

Partnerships between lawyers and members of other pro- 
fessions or non-professional persons should not be formed 
or permitted where a part of the partnership business con- 
sists of the practice of law. 

Division of Fees 

No division of fees for legal services is proper, except 
with another lawyer, based upon a division of service or 
responsibility. But the established custom of sharing com- 
missions at a commonly accepted rate upon collections of 
commercial claims between forwarder and receiver, though 
one be a lawyer and the other not (being a compensation 
for valuable services rendered by each), is not condemned 
hereby, where it is not prohibited by statute. 

Intermediaries 

The professional services of a lawyer should not be 
controlled or exploited by any lay agency, personal or cor 
porate, which intervenes between client and lawyer. A lawyer's 
responsibilities and quali fications are individual. He should 
avoid all relations which direct the performance of his duties 
in the interest of such intermediary. A lawyer’s relation t 


his client should be personal, and the responsibility should 
be direct to the client. Charitable societies rendering aid to 
the indigent are not deemed such intermediaries. ; 

A lawyer may accept employment from any organization, 
such as an association, club or trade organization, to render 





IMPORTANT SUPPLEMENTAL CANONS OF 
PROPOSED 


legal services in any matter in which the organization, as a1 
entity, is interested, but this employment should not includ 


the rendering of legal services to the members of such ar 
organization in respect to their individual affairs 
The oe agg custom of receiving cial coll 





tions through a lay agency is not condemned hereby 


Retirement from Judicial Position or Public 


Employment 
A lawyer should not accept employment as an advocate 
in any matter upon the merits of whic ~ has previously 


acted in a judicial capacity. 
A lawyer, having once held public 


in the public employ, should not after his retir 


ice or having been 
nent accept 
employment in connection with any matter which he has in 


vestigated or passed upon while in such office or employ 








Confidences of a Client 


The duty to preserve his client’s confidences outlasts 
the lawyer’s employment, and extends as well to his em 
ployees; and neither of them should accept employment which 
involves the disclosure or use of these confidences, either: for 
the private advantage of the lawyer or his employees or to 
the disadvantage of the client, without his knowledge and 
consent, and even though there are other available sources 
of such information. A lawyer should not continue employ- 


ment when he discovers that this obligation prevents the per 
formance of his fully duty to his former or to his new 
client. 

If a lawyer is falsely accused by | client, he is not 


precluded from disclosing the truth in respect to the false 

accusation. The announced intention of a client to commit 
a crime is not included within the confidences which he is 
bound to respect. He may properly make such disclosures 
as to prevent the act or protect those against whom it is 
threatened. 


Compensation, Commissions and Rebates 


A lawyer should accept no compensation, commissions, 
rebates or other advantages from others without - knowl- 
edge and consent of his client after full disclosur 


Witnesses 


°sS in 





Compensation demanded or received by any wits 
excess of statutory allowances should be disclosed to the court 
and adverse counsel. If the ascertainment of truth requires 
that a lawyer should seek information from one connected 
with or reputed to be biased in favor of an adverse party, 
he is not thereby to be deterred from seeking to ascertain 
the truth from such person in the interest of his client 

Newspapers 

A lawyer may with propriety write articles for publica 
tions in which he gives information upon the law; but he 
should not accept employment from suc publications t 
advise inquirers in respect to their individual rights 

Discovery of Imposition and Deception 
deceptior 
n the court 


When a lawyer discovers that some fr 
has been practiced, which has unjustly impos 
: J 





or a party, he should endeavor to rectify it; at first by 
advising his client, and if his client refuses to forego the 
advantage thus unjustly gained, he should promptly inform 
the injured person or his counsel, so that they may take 


appropriate steps. 
Expenses 


A lawyer may not properly agree with a client that the 
lawyer shall pay or bear the expenses of litigation; he may 
in good faith advance expenses as a tt convenience 
but subject to reimbursement. 





Professional Card 


The simple professional card mentioned in Canon 27 
may with propriety contain only a statement of his name 
(and those of his lawyer address 


elephone number, and special branch of the profession prac 


associates profession 
} 
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The New Co-op U.S. Digest 
Is Kept Always Up 


to Date 


The new Co-op Digest 
of U. S. Reports will be 
always kept to date by 
the patent pocket sup- 
plement feature, employed 
successfully for the past 
twelve years in McKin- 
ney’s Consolidated Laws 
of New York and now 
used in the U. S. Code 
Annotated and Uniform 
Laws Annotated. 


On the inside back cover 
of each book is a pocket 
which forms a part of 
the cover itself. Each 
year cumulative pam- 
phlet supplements will be 


issued. These will be 
separately printed and 
stitched for each book, 
and by means of a tongue 
of stiff paper may be se- 
curely inserted in the 
pocket, so that the leaves 
of the supplement lie and 
open evenly with the 
leaves of the book itself. 


The supplement thus be- 
comes an integral part 
of the book and removes 
the necessity of consult- 
ing several supplemental 
volumes to find the lat- 
est cases. 


For full particulars concerning this new Digest write the 


publishers. 


The Lawyers Co-operative Publishing Co. 


Rochester, N. Y. 


150 Nassau Street 
New York City 
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“McQuillin on Municipal Corporations is the most exhaustive and satisfactory work upon the sub- 


ject that has come within my observation,” says Mr. Justice Monroe tn State vs. La. Fayerrt 
Fire Ins. Co., 134 La. 78, 63 So. 630. 


CALLAGHAN & COMPANY, Inc. [3 
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ticed. The insertion of such card in 
not condemned and it may there give 
clients for whom the lawyer is couns 


Withdrawal from Employment as Attorney or 
Counsel 


The right of an attorney or counsel to withdraw from 
employment once assumed, arises only from good cause. 


} 


the desire or consent of the client is not always sufficient. The 


reputable law lists is 
references or name 
with their permission 


lat 


court held it valid 


triment of his client except for reasons of honor or self 


attorney’s remonstrance in presenting frivolous defenses, ot 
if he deliberately disregards an agreement or obligation as to 
fees or expenses, the lawyer may be warranted in withdraw 
ing on due notice to the client, allowing him time to employ 
another lawyer. So also when a lawyer discovers that his 
client has no case and the client is determined to continue 

or even if the lawyer finds himself incapable of conducting 
the case effectively. Sundry other instances may arise in 
which withdrawal is to be justified. Upon withdrawing fron 
a case after a retainer has been paid, the attorney should ri 


’ 1 4 
fund such part of the retainer as has not been clearly earned 


Excess Profits Tax Act 


It requires no 
ments were not sufficient 


The canons of the American Bar Association apply te 
all branches of the legal profession; specialists in particular 
branches are not to be considered as exempt from the apph 


assessment had been made. 


Assuming the protest 
cation of these principles I 

E. A. Harriman. Henry Upson Sims, Gurney E. New 
tin, A. K. GArpNeR, WiLitAM H. H. Pratt, James A. BAKER, 
Henry E. Davis, Tuomas J. Tyne, CHartes A J0STON, 
Chairman; Tomas Francis Howe, Jonn HInKLey, EARLE 
W. Evans, Georce B. Harris, Martin Consoy, 
MarsHALL Bututt, Guy A. THompPsoNn 

I concur in the above report and its recommendations 
except that I dissent from the last sentence of the proposed 
Canon on Bonding the | Lawyer 


J. Purpon Wricu 


WILLIAM of the controllin 


eral Herman ] 
Barry Mohun 
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respect. If the client insists upon an unjust or immoral reasons for such protest.” 
course in the conduct of his case, or if he persists over the language The grounds 
anguage. s 


on any ground or for any reason specined 
discussion to show that these general state- 


allowance of interest from the date of 


Specialists the taxes. The protest gave 
nothing that would aid in determining whether an over- 


inadequate, 
that it is entitled to interest 
refund from six months after the filing of its first claim 
But, as the merits of that contention 
biguous findings above referred to, the lower court should 


again consider the case and 


Decisions 


lawyer should not throw up the unfinished task to the de fied in §1324 (a), the payment must be 
specific protest setting forth 
The findings 
asserted were that the 
Acts were ambiguous, uncertain and unconstitutional; that 
they did not apply to respondent; that 
prescribed under them were not authorized 
method prescribed for applying the rates under the Wat 
was arbitrary and 
was not found that any part of the refund 


| 


constitute a 


Even from the date of the payment of the taxes 
In order to meet the condition speci 
made 
in detail the 


Review of Recent Supreme Court 


The lower 


“under a 


basis of and 


set forth its 
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taxing 


the regulations 


and that the 


unjust. It 
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was allowed 

the protest 


asis for the 
payment of 


no information and stated 


on the full 
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make definite 


1g facts and give judgment 
[The case was argued by Assistant 

Galloway for petitione: 
for respondents 
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Committee on Professional Ethics. 
Opinion No. 12 


Witnesses in Criminal Cases 


As a Basis to Support Motion for New Trial, May 
Defendant’s Attorney Endeavor to Secure Re- 
traction From Prosecution’s Witnesses? 


\ United St District Attorney presents the 

Ving 

\ is cot t robber f the United States 
ills. The « was secured largely through the 
stimony of B mplice, wh fessed and was 


t prosecuted rtly after A’s conviction, B was 
| yffense in the state courts and 





Was it prop r A’s attorney, without informing 
e U. S. attort f his intention, to visit B in prison 
an endea affiday ontaining a re- 
raction of his test igainst A? Would the opinion 
e varied by the fact that this visit of A’s attorney was 
fter a me id bee issed upon and 
vhile the case g the ited States Circuit 
urt of Appea 
The Com piniot is stated by Mr 
omps« 
The la S ient the duty of the 
tmos n his be In recognition 
this. the ir Association adopted Canon 
» 15 
If A’s att iving no reas to believe and 
not believing tl testified falsely, visits B with the 
purpose of ind 7 1 y perso! 1] °. fluence. sugges- 
tion. or otherv retract by affidavit the testimony 
e has given ag t A, such conduct would be most 
reprehensible f ver, A’s attorney has been ad- 
sed that tl vit B desires solemnly to retract 
false evidence ¢ him at the trial, or if A’s at- 
tornev has 1 belie ind doe believe that B 
committed pet t the trial, because « f which his 
hent star ls t ~ t proper but 
t is the dut rm et honorably to 
ybtain B’s retract he thinks there is any likelihood 
he car Dt r 1s obligation 
such circumst { idvise the United States Dis- 
ct Attorne purpose B, having served the 
vovernment ' gs more to the prosecutor. No 
elation of trust tc hetween hin ind the prosecutor, 
ind in no sense the prosecutor’s client, and in no 
spect has th States Government, or its pros- 
uting att ‘ sted interes 1 ownership of 
he witness. It er considered improper for the 
nited States At evs to talk with any witness and 
ybtain his affida nd no one expects them to notify 
efendant’s at f the irpose to do so 
The conc! s] uld be the Same even if A's 
fforts to obtain traction are made while the case 
Ss pending in t 1 States Circuit Court of Ap- 
peals. An att nest efforts, like a physician’s, 
shoul it ce here Even if the 
{ pella e ( ( St nsider the affidavit 
ecause it is t of the record proper, it would 
ertainly be he event that a new trial should 
e orders uld e no stone un 
turned to é ent from an unrighteous judg 
ent 
Assut e, that A’s attorney is acting in 
dd faith at sincere and honorable motives, 
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having reason to believe and believing that his client 
stands convicted because of B’s perjury, and that B 
desires or may be willing to make an affidavit retracting 
his false testimony, it is proper for him, without in- 
forming the United States Attorney, to visit B in an 
endeavor to obtain such an affidavit and that too though 
the case is pending on appeal in the United States 
Circuit Court of Appeals. 


Judge Dillon and Judge Garrison: A Striking 
Parallel 


Eprtor, AMERICAN Bar Association JouRNA! 

In the current issue of the JourNnat there is an interest 
ing account of the life and achievements of the late Judge 
Dillon, wherein it appears that the Judge commenced his pro 
fessional career as a physician, turning to the law later when 
a physical impediment rendered continuance in practice dif 
ficult. 

This phase of Judge Dillon’s life is strikingly parallele« 
in the life of the late Charles G. Garrison of New Jersey 
As in the case of Judge Dillon, the career of Judge Garrison 
commenced in the medical rather than the legal profession 
For four years Judge Garrison practiced medicine, then turned 
to the study of the law, was admitted to the bar, and ten years 
later became an associate justice of the supreme court of New 
Jersey. Judge Garrison came from a family of physicians 
His father was a physician, as were both his grandfathers 
While in practice as a physician at Swedesboro, Gloucestet 
County, New Jersey, where he was born on August 3, 1849 
Garrison was associated with his paternal grandfather. Gar 
rison’s father started in professional life as a physician and 
then became an Episcopalian minister, in which calling he 
attained eminence. Garrison’s maternal grandfather was an 
eloquent Presbyterian divine of Philadelphia who started in 


life as a physician. 

Garrison. in 1876 entered the law office of Samuel H 
Grey of Camden, afterwards a distinguished attorney-general 
of New Jersey. He was admitted to practice as an attorney 
in 1878 and as a counselor in 1881, In 1882 he became Chan 
cellor of the Episcopal Diocese of New Jersey and in 1884 
Judge Advocate General on the Staff of the Governor. He 
was appointed an associate justice of the Supreme Court on 
February 1, 1888, by Governor Green. The last of his suc 
cessive reappointments to that office took effect on February 
1, 1916. Judge Garrison resigned on April 15, 1920, and died 
in retirement on April 22, 1924. 

Judge Garrison was one of the great jurists of the coun 
try. His thirty-two years on the Bench bore fruit in the many 
opinions, scattered through eighty-seven volumes of the law 
and equity reports, which reveal the number, variety and com- 
plexity of the questions with which he was called upon t 
deal and show a breadth of learning and experience far be 
yond the strict confines of the law. His work as a judge, as 
revealed by his written opinions, bears evident traces of his 
early training and experience as a physician. His interests 
were broad, embracing, as they did, literature, philosophy and 
religion, in addition to law and medicine. That two such 
men as Judge Dillon and Judge Garrison, contemporaries in 
the profession of the law, should have both started in life 
as physicians is an interesting fact worthy of record and 
comment. To what extent the subsequent careers of these 
two men as lawyers and jurists were influenced by their 
early training and experience as physicians it would be dif- 
ficult, if not impossible, to determine exactly. That they 
were influenced, to greater or less extent, by such training 
and experience, is unquestionable. The lawyer and jurist 
can say, with Bacon, that all knowledge is his province: 
Certainly the knowledge obtained by Dillon and Garrison, a 
physicians, constituted no small part of the equipment which 
fitted them for their subsequent successful careers as lawyers 
and judges. It would be interesting to learn if there ar 
not other instances where men who have obtained eminence 
in the legal profession, at the bar or on the bench, started in 
in other professions. The mere fact that a man has the 
courage and diligence, after securing a foothold in one pro 
fession, to abandon that profession and enter upon another 
is some evidence of unusual attainments sufficient to mark that 
man and lift him ahove the average of his fellows 

Irvington, N. J., Feb. 29. Joun T. Firzceravp 
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BANCROFT WHITNEY COMPANY 
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Senator A. L. Scott of Lincoln County 
was chosen president of the Nevada Bar U k d Mi ; . - 
Association at the annual meeting held ni nown an ISSINng which to file with us data con- 
in Reno in January. George S. Green Heirs — Searched For cerning your clientele and experience 
of Reno was elected first vice-president : bens in the field of Insurance Practice. 

= : Pp ; An international organization serving B 1 a 
J. T. Boyd of Reno, second vice-presi Lawyers and working along ethical lines in y supplying such data you imcur 
dent: M. E. Jepson, secretary, and EF the search for heirs and legatees in mat- no obligation but place yourself in 

, - . “* ~ ’ < eo? : . y . > 4 . 

L. Williams, treasurer ters intestate, testate or contested; also line for recommendation based on 
“* < , < . owners of dormant bank accounts, trust hentic inf ti 

At a recent meeting of the San An a mae have terminated, etc. P authentic information. 

; Tay ? Mix> “ined "I We advance all expenses and handle OTT — 
tonio (Tex.) Bar Association, J. D cases on contingent basis. THE INSURANCE BAR 
Dodson was elected president; Lamar : Lawyers and others cooperating with us (Published under the auspices of The In- 
Seeligson, vice-president, and Douglas in behalf of heirs found receive adequate ternational Cleim Association and 
N. Hawley, secretary-treasurer. The poy ; , siviei endorsed by vag yenevemionst 

"ah Oe adie ’ =_ a ¥ ookiet re our services and activities Association 0} nswrance 

ae —— _ a - were he sent to Lawyers on request. Legal rep Counsels) 
erected: owar¢ empieton, ( - resentatives listed for emergency service. " - 
Goeth, R. J. Boyle, Carl Wright John W.C. COX & COMPANY Edw. E. Collins, Field Manager ; 
son and George Gillette. Federal Reserve Bank Bldg., CHICAGO | 600 Fisher Bdg. Chicago 


_The Knoxville (Tenn.) Bar Associa 
tion récently elected Fred Houk to suc- 
ceed Joel H. Anderson as president; ( 
W. Key to succeed James Meek as 
secretary; Charles Smith, vice-president, 
and re-elected Karl E. Steinmetz, treas- i 
— oa BUYERS OF Law and General Reporting 
on . ndustrial Plants and Equipment nositions -arings sti ic 
The Minnesota County (Minn.) At Railroads and Railroad Equipment Der ne ¢ sane rn 
anc onventions 


torneys’ Association, at a meeting in Iron and Steel in all of its forms ee ‘ 
Estimates, Appraisals or Advice cheer- Specializing in Patent Work 


——- ane m, omg age ond Pre 31- fully furnished without obligation. HERBERT J. KRAUSE 

C > ) > Ison was electec ice- : 

ees ae BRIGGS & TURIVAS, Inc. (Notary Public) 
Dearborn St. Chicago, Ill. 


president, and Elmer R. Peterson, AI- 
Sey tude: Suabdiney oni tounserer. 613 Malley Bidg., New Haven, Conn. 


SEND for questionnaire blank on 









































APPLICATION FOR MEMBERSHIP 


To The American Bar Association, 
209 S. La Salle St., Chicago, III. ae 4 192 
I hereby make application for membership in the Association and certify the following 
(a) I have been for three years last past a member in good standing of the Bar of the 


State (or States) of 


I am a member of the following Associations of the Bar 
(b) Lam White 0 Indian O Mongolian 0 Negro 
NAME. 
MAILING ADDRESS 
CITY and STATE 
Endorsed by j . , oak eae Address 
Check to the order of American Bar Association for $ byte ..++-l8 attached 
If this application is made between July 1 and September 30, the check should be for $6.00; if between Octol 
and December 31, for $4.50; if between January 1 and March 31, for $3.00, and if between April 1 and June 
for $1.50. 
A member receives the monthly American Bar Association Journal beginning with the month of his ele 
and the re t of the annt meeting of the Association This report is a record of the activities of the Associa 
tion and contains a list of the members 
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(SB. 


The FIRST FEDERAL FORM BOOK under the New Code of Laws of the United 
States, which codifies and supersedes the U. S. Revised Statutes. 


BENDER’S FEDERAL FORMS 








FOR ALL 
Federal Practice and Procedure 








A. The First Exclusive Form book referring to The New 
Code of Laws of the U.S., in effect 1927, (being the 
new title for the former U. S. Revised Statutes.) 


B. Key references given to the proper sections of the New 
U. S. Code (superseding the U. S. Revised Statutes), 
and also cross references to the Revised Statutes and 
Statutes at Large. 


C. A companion work, for use with the new U. S. Code 
(formerly Revised Statutes) and with any text book on 
Federal Practice, as well as a book of forms complete 
in itself. 











“THWART THAT UNFORGIVING MINUTE” 
CONSIDER 


Time ts money 
k will save time for the busy lawyer. 
FORMS, adapted for all needs and for all Branches of Federal Practice. 


FURNISHES the user with an instant check upon the completeness and accuracy of his 


wor} 
L., complete and helpful, filling an actual, acute need, because of the very 
ase of Federal Practice., 


wctavo volumes, law buckram, $20.00 





Date 
R’S FORMS of FEDERAL ! 


pa y $20.00, 






































WASHINGTON 


1775-1928 


“What with my own business, my present ward’s, my 
mother’s which is wholly in my hands, Colonel Colville’s, 
Mrs. Savage’s, Colonel Fairfax’s and the little assistance 
I have undertaken to give in the management of my brother 
Augustine’s concerns (for I have absolutely refused to 
qualify as an executor) I have been kept constantly 
engaged in writing letters, settling accounts and nego- 
tiating one piece of business or another, by which means 
I have really been deprived of every kind of enjoyment.” 
(George Washington to John West, Jan. 13, 1775.) 


If there had been Corporate Suretyship in the’ time of 
Washington he could have declined to qualify. He could 
have arranged for the services of an experienced lawyer and 
secured complete protection for all of these estates by the 
simple requirement of a surety bond from the administra- 


tors c. t. a. 


Statesmen and business men of today do not have to act 
as executor or guardian for their relatives to make sure that 
estates will not be squandered. When an attorney known 
to the testator or the family and familiar with probate law 
qualifies as executor or guardian and is bonded by the 
World’s Largest Surety Company the greatest degree of pro- 
tection is assured to the estate. 

It is the ideal modern combination which, unfortunately, 
did not exist in General Washington’s lifetime. 

A NATIONAL SURETY bond brings peace of mind 


to all interested parties. 


Apply direct or to our agent in your city. 


NATIONAL SURETY 
COMPANY 


115 Broadway New York City 


Capital $15,000,000.00 
The World’s Largest Surety Company! 
Agents Everywhere 












































